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[Chapter I.] 



1. What is the technical meaning of the term 
"pleading?" 

It is the statement in a logical and legal form of the facts 
which constitute the plaintiffs cause of action or the defend- 
ant's ground of defense. 

They are the mutual allegations or statements of the par- 
ties to a suit affirming on the one side and denying on the 
other the matters in dispute. 

2. What is the object of pleading? 

It is to apprise the opposite party of the charge against 
him, or of the defense interposed, and the consequent produc- 
tion of an issue, so that due preparation for trial may be had. 

3. How are actions classified? 

In to civil and criminal. Civil actions are divided into 
legal and equitable. Legal civil actions are divided into real, 
personal and mixed. 

Real actions are those brought for the specific recovery of 
lands, tenements, or hereditaments. 

Personal actions are those brought for the specific re- 
eovery of goods and chattels, or for damages, or other re- 
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dress, for breach of ccmtract, or other injuries of whatever 
description, the specific recovery of lands^ tenements, and 
hereditaments only excepted. 

Mixed actions are such as appertain in some degree to 
both the former classes, being brought both for the specific re- 
covery of lands, tenements, or hereditaments, and for damages 
for injury sustained in respect of such property. 

Actions are also classified into* those arising ex contractu 
and those arising ex delicto, 

4. What were the three superior courts at com- 
mon law? 

The Court of King's Bench, the Court of Common Pleas, 
and the Court of Exchequer. 

5. What was the original distribution of business 
among them ? 

The cognizance of crime, and of such matters of litigation 
in general as directly concerned the Crown, (those relating to 
the royal revenue excepted,) was exclusively appropriate to the 
King's Bench; civil suits between subject and subject, to the 
Common Pleas; and matters relating to the royal revenue, to 
the Exchequer. 

6. What changes took place in this distribution, 
and how were they brought about ? 

Encroachments were made on the jurisdiction of the Com- 
mon Pleas by both the other courts by reason of the privilege 
of certain persons to be sued only in those courts. By certain 
fictions this privilege was extended to all person^ (See 
56-60.) 

7. What is the result of these changes ? 



* Thfc .King's Bench and Exchequer retain their original 
jurisdiction, and in addition have cognizance of all personal 
actions whatsoever.. The Common Pleas retains its original 
jurisdiction, and still has exclusive jurisdiction of all real and 
mixed actions. 

8. How are actions commenced in the different 
courts? 

In the King^s Bench and Common Pleas, either by origi- 
nal writ or by bill ; in the Exchequer, by bill only. 

9. What is an original writ? 

An original writ is a mandatory letter issuing out of the 
Court of Chancery under the great seal, and in the king's 
name, directed to the sheriff of the county where the injury 
is alleged to have been committed, containing a summary 
statement of the cause of complaint ,and requiring him in 
most cases to command the defendant to satisfy the claim, 
and on his failure to comply, then to summon him to appear 
in one of the superior courts of common law, there to ac- 
count for his non-compliance. 

10. What IS the object and effect of the original 
writ? 

Its object is to compel the appearance of the defendant in 
court; and its effect is to give the court in which the writ is 
returnable jurisdiction of the cause. 

11. Why was strict conformity between the dec- 
laration and the original writ necessary? 

Because the writ gave jurisdiction to the court to proceed 
in the particular cause therein named, and if the declaration 



stated a different cause the court would not have authority to 
proceed. 

12. How did the different forms of writs arise, 
and why cannot an action be maintained tmless it 
falls within some known writ? 

The ancient writs provided for injuries then known, and 
as time progressed new cases of injury arose with new cir- 
cumstances, for which new writs were devised under the au- 
thority given the Chancery by the statute of Westminster II, 
13 Edward I. No case is considered actionable which does 
not come within the limits of some known writ, and these 
instruments have consequently had the effect of limiting and 
defining the right of action itself. 

13. What are the principal real and mixed ac- 
tions? 

The writ of right, writ of formedon, writ of dower, and 
writ of quare impedit 

14. What is the writ of right ? 

The writ of right is the remedy appropriate to the case 
where a party claims the specific recovery of coporeal here- 
ditaments in fee simple, founding his title on the right of 
property, or mere right, arising either from his own seisin or 
the seisin of his ancestor or predecessor. 

15. What is the writ of formedon? 

The writ of formedon lies where a party claims specific re- 
covery of lands and tenements as issue in tail, or as a remain- 
derman or reversioner upon the determination of an estate 
tail. 

16. What is the writ of dower? 



The writ of dower lies for a widow claiming the specific 
recovery of her dower, no part of it having yet been assigned 
to her. 

The writ of right of dower lies for the widow when part 
of her dower has already been assigned. 

17. What IS the writ of quare impedit? 

The writ of quare impedit is the remedy by which, where 
the right of a party to a benefice is obstructed, he recovers the 
presentation, and is the form of action now constantly adopted 
to try the disputed title to an advowson. 

18. What is the modem action to recover pos- 
session of, and try the title to, real property? 

Ejectment. Originally this action could only be main- 
tained by a tenant for years who had been ousted from posses- 
sion ; but now, by the use of certain fictions, it lies in all cases 
relating to the title or possession of real property. 

19. Name the most common personal actions? 

Debt, covenant, detinue, trespass, trepass on the case, and 
replevin. 

20. What is the action of debt? 

An action brought for the recovery of a debt, i. e., a liqui- 
dated or certain sum of money alleged to be due the plaintiff. 

21. What is the action of covenant? 

An action for the recovery of damages for a breach of 
covenant, that is, a promise under seal. 

22. What IS the action of detinue? 

An action for the specific recovery of goods and chattels, 
or deeds and writings, detained from the plaintiff. 



23. What is essential to ihaintaih detinue? 

In order to ground an action of detinue five points are 
necessary: First, that the defendant came lawfully into pos- 
session of the goods; second, that the plaintiff have a property 
therein ; third, that the goods be of some value ; fourth, that 
they be ascertained in point of identity; fifth, that they be 
unlawfuly detained. 

24. What is the action of trespass ?. 

An action for the recovery of damages for a wrong com?- 
mitted with force, actual or implied, to the person, property, or 
rights of another. 

25. Give an example of actual and of implied 
force? 

An assault and battery is an example of actual force, and 
a peaceable but wrongful entry upon land is an example of 
implied force. 

26. Name the three kinds of trespass? 

Trespass to the person, trespass de bonis asportatis, and 
trespass quare clausum fregit 

27. What title is necessary to maintain trespass? • 

Mere possession is sufficient against all but the real 
owner. 

28. What is the action of trespass on the case? 

An action to recover damages for a wrong committed 
without force, and it includes all wrongs to which covenant or 
trespass will not apply. 



i^. What is the distinguishiiig feature between 
trespass and trespass on the case? 

Trespass lies where the wrong was committed with force, 
actual or implied, and the injury is. the direct. consequence of 
such force. Trespass on the case h proper where the injury 
was committed without force, or is the indirect consequence 
of some wrong committed with force. 

30. Name the two most usual forms of trespass 
on the case* 

Assumpsit and trover. 

31. What is the action of assumpsit? 

An action to recover damages for the breach of a con- 
tract not under seal. 

32. Into what two classes is assumpsit divided ? 

General and special. In special assumpsit there is an 
actual promise not under seal, while in general assumpsit the 
promise is a fictitious one implied by law. 

33. What are the common counts in assumpsit? 

Certain general forms, used in an action of general as- 
sumpsit, for the purpose of stating the cause of action in 
various ways. They are indebitatus assumpsit, quantum 
meruit, quantum valebat, and account stated. 

34. What is the action of trover? 

An action to recover damages for the wrongful conversion 
of goods and chattels. 

35. What is the fiction employed in trover? 
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It is founded on the fiction that the plaintiff casually lost 
and the defendant casually found the goods in question. 

36. Distinguish between trover and detinue? 

In detinue the plaintiff seeks the specific recovery of the 
goods or chatties, and in trover he seeks to recover damages 
for the wrongful conversion of them. 

37. What is the action of replevin? 

Originally replevin was an action brought for the recovery 
of goods unlawfully distreined, and to try the legality of such 
distress. In form it is an action for damages for the illegal 
taking and detention of the goods and chattels. It now lies in 
all cases where goods or chattels are unlawfully taken, and is 
used in preference to detinue. 

38. How was replevin commenced? 

It was commenced in the county court by the party mak- 
ing complaint to the ^sheriff. There is no original writ in this 
action. 

39. Where was replevin tried? 

Although it was commenced in the county court it was 
seldom tried there, as either party might at any time have it 
removed to a superior court by certain writs. 

40. How does replevin differ from detinue ? 

In replevin the original taking was unlawful ,while the 
detinue the original possession of the defendant was lawful, 
the wrong being the unlawful detention. 

41. What is the action of ejectment? 
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It is a species of the action of trespass, in which damages 
are claimed by a tenant for a term of years for tlie forcible 
ejectment or ouster from the land demised. 

42. Who could bring this action originally, and 
what change was made in this respect? 

Only a tenant for a term of years who had been unlawr 
fully ousted from possession. By certain fictions this action 
has been extended to all cases where the title or possession of 
real property is the matter in dispute. 

43. What fiction was employed in ejectment? 

The declaration was drawn in the name of a fictitious 
plaintiff against a fictitious defendant, to which there was sub- 
scribed a notice from the fictitious defendant to the tenant in 
possession apprising him of the nature and object of the pro- 
ceedings, and advising him to appear in court and defend his 
possession. When the real tenant appeared the proper names 
were substituted and the suit proceeded on its merits. At com- 
mon law a person could bring as many actions of ejectment 
against another as he liked by alleging a new demise, and 
judgment against him was no bar to another action for the 
same property, but equity put a stop to this practice. 

44. What additional relief was given to the plain* 
tiflf later? 

At first the plaintiff only recovered damages for the tres- 
pass, but as this was inadequate the courts gave him the pos- 
session of his term by way of additional relief. 

45. What is the "return" of the writ? 

The remittance of the writ by the sheriff into the court 
from whence it issued, with a lihort actcrunt in writins, genet- 
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ally* on* the back of the writ, of the manner in which he has 
executed it • 

46. What arc writs of process? 

' 'They iart writs to enforce the appearance of the defendant 
in court on a certain day named in the writ, and are called'' 
judicial writs to distinguish them from the original writ 

' • 47. How do judicial writs differ from original  

writs:?'- 

They do not issue out of Chancery, but out of the court of 
common law into which the original writ is returnable, and do 
not bear the great seal, but the private seal of the court, and 
are tested in the name of the chief justice of that court, instead 
of in the name of the king. 

48. What is the capias ad respondendum? 

It is a judicial writ directing the sheriff to enforce the ap- 
pearance of the defendant by arrest of his person, axid lies in 
all the most> usual personal actions. 

49. What was appearance originally, and what 
then took pl^ce? 

. The actual appearance of the parties in open court either 
in piersori or by attorney. Upon appdarahce of th<{ parties the 
pleadings commenced, and were made orally in open court in 
the presence of the judges.- 

50. How is this changed in modem practice? 

The appearance is no longer an actual one, but is accom- 
plished by the defendant (when he is not arrested) making 
certain formal entries in the proper office of the court ;• or, in 
ca9e*<it attest; by.:giving bail lx> the attkni*.' T3)e pfkaviiogs are . 
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now i9ade in writing out of court and fil^ in the proptr of- 
fice of the court, and a copy is usually delivered to the other 
parties 

$1. What is an issue, and how is it formed ? 

.. A;a. isBue is the point upon which the parties have mutu- 
ally agreed to rest their case, and it is formed when thiey ar- 
rive by their pleadings at some specific point or matter af- 
firmed*on the* one* side and denied on the other. ' ' 

k 

f « 

52. Name the two kinds of issues? 

Issue in law and issue in fact An issue in law arises 
when the point in issue is a question of law; an issue in fact 
when the point in issue is a question of fact. 

 • 

•■W 

53. What is a continuance? 

A continuance is an adjournment of the cause from one 
day to another, or one term to another, for certain reasons and 
purjioses. 

54. What is the record? 

The officii minutes of the pleadings and all other pro- 
oeedings, in a ca$e during the continuance of a trial in a court 
of jtptipe. ... . . 

' 55. What is a declaration, and when is it called 
a count? 

A declaration is the first step in the pleadings, hy which 
the plaintiff sets forth at length his cause of action. It is an 
amplification of the original writ upon which the action is 
founded, with the additional circumstances of the time and 
place when and whjere the injury w^ ooamitted. In real ac- 
t^cns it. is falldd a ocnint . 
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SO. What is the proceeding by bill founded on the 
privilege of the defendant? 

It is the beginning of an action against an officer or pris* 
oner of the court by exhibiting (filing) a bill against him 
among the records of the court, without suing out any original 
writ This is only allowed in persoxlal actions. 

57. How did this take the place of an original 
writ? 

As the defendant was actually in court, or considered as 
being so, no original writ was required to enforce his appear- 
ance ; and as he was within the jurisdiction of the court, either 
as officer or prisoner, an original writ was not needed to give 
authority for the institution of the suit. 

58. What is a bill of Middlesex, and what is a 
latitat? 

It is a judicial writ issuing out of the King's Bench, 
directing the sheriff of the county of Middlesex to arrest the 
defendant upon a fictitious charge of trespass for the purpose 
of bringing him within the jurisdiction of the court to allow 
the plaintiff to exhibit a bill against him. When a non est 
inventus is returned on a bill of Middlesex a latitat issues to 
the sheriff of some other county, in which it is alleged the de- 
fendant lurks (latitat) and wanders about 

59. What is the proceeding founded on the privi- 
lege of the plaintiff? 

It is analogous to the bill founded on the privilege of the 
defendant If the plaintiff is an officer of the court he is 
allowed to begin an action by filing a declaration (not called a 
bill in this instaiKe), without having prevkkafy obtsnied an 
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original writ In the Exchequer the king's accountant or 
debtor has a similar privilege, appearance at his suit being 
enforced by a writ called a quo minus. 

60. How was this privilege extended? 

To all plaintiffs, whether privileged or not, by a venire 
facias or quo minus, a fiction similar to the bill of Middlesex. 

61. How does a bill differ from an original writ? 

Only very slightly in the form of the commencement and 
conclusion. The material facts must be stated alike in both. 

62. What is a demurrer? 

A demurrer is an allegation by one of the parties to an 
action that, admitting all material facts properly pleaded by 
the opposite party to be true, he has still shown no reason why 
the party demurring should be compelled to proceed further. 
It produces an issue in law. 

63. What are pleas, and how are they classified? 

A plea is the answer of the defendant to the declaration of 
the plaintiff, and is always founded on matter of fact collateral 
to the declaration. They are classified into dilatory and 
peremptory pleas; the former looking merely to delay, the 
latter going to the merits of the case. 

64. What is the difference between pleas in abate- 
ment and pleas in bar? 

A plea in abatement is not directed to the merits of the 
controversy, as is a plea in bar. A plea in abatement, if suc- 
cessful, defeats the particular action, but does not prevent the 
plaintiff from immediately bringing another action for the 
same cause. A plea in bar, if successful, conclusively bars and 
defeats the right of action. 
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65. How are dilatory pleas classified? 

Into pleas to the jurisdiction of the court, in suspension of 
the action, and in abatement of the writ 

66. What is a plea to the jurisdiction? 

A plea to the jurisdiction is one by which the defendant 
excepts to the jurisdiction of the court to entertain the action, 
either as not having jurisdiction of the subject-matter or of 
the parties. 

67. Why cannot a plea to the jurisdiction be plead- 
ed after a plea in abatement? 

Because by pleading in abatement the party admits the 
jurisdiction and loses his opportunity to except to it. 

68 What is a plea in suspension? 

It is one which shows some ground for not proceeding in 
the suit at the present time, and prays that the pleadings may 
be stayed until that ground be removed, as for the non-age of 
one of the parties, or that the plaintiff is an alien enemy. 

69. What is a plea in abatement? 

It is one which shows some ground for abating or quash- 
ing the original writ, that is, matter which merely defeats the 
present maintenance of the suit, but which does not destroy 
the right of action. 

70. How are pleas in abatement classified? 

To the person of the plaintiff, to the person of the defend- 
ant, to the count or declaration, and to the writ Pleas in 
abatement to the person of the plaintiff or defendant show 
some personal disability in one of those parties to sue or be 
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sued. Those to the count or declaration are founded on some 
objection applying immediately to the declaration, and only by 
consequence affecting the writ Those to the writ are founded 
on objections applying to the writ itself, and are classed as 
follows: First, to the form of the writ, (a) for matter ap- 
parent on the face of the writ, (b) for matter dehors the writ; 
second, to the action of the writ. 

71. How do you determine whether a given matter 
should be pleaded in abatement or in bar? 

It is an invariable rule that a plea in abatement must give 
the plaintiff a better writ, that is, point out the error so that 
in suing out another writ he will not make the same mistake 
again. Now, if the matter to be pleaded can be so stated as 
to give the plaintiff a better writ it must be pleaded in abate- 
ment; otherwise, it must be pleaded in bar. 

72. What pleas must give a better writ? 

All pleas in abatement, and pleas to the jurisdiction when 
made in a superior court, though not if made in an inferior 
court. 

73. What is oyer of the writ? 

A demand by the defendant to have the writ read to him. 
This was necessary before the defendant could plead in abate- 
ment of the writ 

74. What was the ruling of the courts as to oyer 
of original writs ? 

The Common Pleas, in 11 and la Geo. Il, and the King's 
Bench, in 19 Geo. Ill, established a rule that oyer should no 
longer be granted of original writs, so that mistakes in the 
writ could no longer be pleaded to. 
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75. How, in eflfcct, was the writ pleaded to not- 
withstanding the courts would not grant oyer ? 

As the declaration must correspond with the original writ 
on pain of a fatal variance, the defendant is entitled to assume 
that they agreed with each other; therefore, the defendant 
may, without oyer of the writ, plead such matters in abate- 
ment of the writ as appear on the face of the declaration, as 
non- joinder or misjoinder of parties. 

76. Define a plea in bar? 

A plea in bar is one which goes to the merits of the con- 
troversy and shows some ground for barring or defeating the 
cause of action, making prayer to that effect They are also 
called peremptory pleas. 

^T. How are peremptory pleas classified? 

Peremptory pleas are either by way of traverse or by way 
of confession and avoidance. 

A traverse is a denial of the whole or a material part of 
the facts averred in the opposite pleading. 

A plea in confession and avoidance admits the facts al- 
leged in the opposite pleading to be true, and introduces new 
matter to repel the legal effect of such admission. 

78. What do you understand by a tender of issue? 

It is the form annexed to a traverse by which the party 
traversing refers the issue to the proper mode of trial 

79. What is a similiter? 

It is a set form of words by which a party accepts or joins 
in an issue of fact tendered by the other side. 

80. What is joinder in demurrer? 
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It is a set form of words by which either party accepts or 
joins in an issue in law. 

8i. Must issue tendered always be accepted? 

An issue in law must always be accepted, whether well or 
ill pleaded, because it is sufficient to bring the record before 
the court, which is the only tribunal for trying issues in law, 
and there is no necessity for any other pleading until the 
question raised by demurrer is settled. 

An issue of fact need not be accepted unless it is well ten- 
dered, that is, tendered on a material point, and refers the 
matter to the proper tribunal for trial. If the party to whom 
issue in fact is tendered deems the traverse bad, or objects to 
the mode of trial proposed, he may demur. 

82. Give the names and order of the different 
pleadings? 

Declaration, plea, replication, rejoinder, sur-rejoinder, re- 
butter, and sur-rebutter. The pleadings seldom extend beyond 
the sur-rebutter, and after that have no distinctive names. 

83. On what must a demurrer and on what must 
a pleading be founded? 

A demurrer is always founded on matter appearing on the 
face of the record, and a pleading is always founded on mat- 
ter collateral to and not appearing on the record. 

84. What is a plea puis darreign continuance? 

Whenever new matter arises during a continuance of the 
cause that did not exist at the time of the last pleading, the 
party is permitted to plead such new matter by way of substi- 
tution for his former plea, provided he pleads it before another 
continuance. This is called a plea puis darreign continuance— 
since the last continuance. 
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85. When may a dilatory plea be filed after a plea 
in bar? 

When pleaded puis darreign continuance. It takes effect 
as a substitute for the former plea, as, for example, if the 
plaintiff is a feme sole at the time of bringing the action 
and marries after the defendant has pleaded in bar, he may 
plead the coverture in abatement by a plea puis darreign con- 
tinuance. 

86. What is a view, and when is it demandable ? 

It is an inspection hy the tenant in a real action of the 
premises which are the subject of the suit. It may be de- 
manded in nearly all real and mixed actions. 

87. Define a warranty? 

A warranty is a covenant real, annexed to lands and tene- 
ments, whereby the warantor is bound to defend such lands 
and tenements for another person, and in case of eviction by 
title paramount, to give him lands of equal value. 

88. What is a voucher to warranty? 

It is the calling of the warrantor, by the party warranted, 
to come into court and defend the suit If the warrantor fails 
to respond to the call, and judgment goes against the defend- 
ant, it is conclusive against such warrantor. 

89. Define profert? 

Profert is a declaration upon the record that a party pro- 
duces in court the deed or other instrument upon which he re- 
lies in his pleading. Profert is made now only of deeds, pro- 
bates, and letters of administration; but was formerly made 
also of original writs and records. Profert is not necessary 
when the instrument is mentioned by way of inducement only. 
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90. What is oyer? 



Oyer is a prayer to the court by the opposite party to have 
read to him the deed or instrument of which profert was 
made. Oyer can only be demanded when profert has been 
properly made, and is not demandable of private writings not 
under seal. 



er seal. 
91. What is the effect of oyer? 



Its effect is to make the writing of which oyer is had a 
part of the pleading of the party making profert, the same as 
though it had been set out at length in the first instance. 

92. If profert is not made or is made tmnecessar- 
ily, is oyer demandable? 

No. If profert is not made when it should be, the oppo- 
site party may demur; but if profert is made unnecessarily it 
is mere surplusage. 

93. What is an imparlance ? 

An imparlance is a continuance prayed and granted for 
the purpose of giving the party praying it further time in 
which to answer the last pleading of his adversary. 

94. How are they classified? Define each? 

Into general, special, and general special. 

After praying a general imparlance, the party was pre- 
cluded from certain proceedings of a dilatory tendency, as the 
demand of oyer or pleading in abatement. 

In a special imparlance the party praying it could reserve 
any plea in abatement, to be used after the imparlance, as he 
saw fit 

In a general special imparlance the party reserved to him- 
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self any and all advantages and exceptions that he might have 
used before praying the imparlance. 

General imparlances are granted as a matter of right, but 
special and general special imparlances will not be granted 
except upon proper application. 

95. When the cause is at issue, what is the next 
step ? 

To make a transcript upon paper of all the pleadings. 
This is callled the ''demurrer book" when the issue is one of 
law, and when one of fact it is called "the issue" in the Com- 
mon Pleas, and either "the issue" or the "paper book" in the 
King's Bench. 

96. When may the pleadings be amended? 

Until judgment is signed, and in some cases after judg- 
ment is signed, in the discretion of the court 

97. What is entering the issue? 

It is the copy of the demurrer-book, issue, or paper-book, 
drawn up on parchment after issue is joined. This entry is 
called the record. 

98. Hov^ are issues in law decided? 

The decision of issues in law is vested exclusively in the 
judges of the court 

99. Name the different modes of trying issues of 
fact. 

Trial by jury, by the grand assize, by the record, by certifi- 
cate, by witnesses, by inspection, and by wager of law. 

100. What is the most usual mode of trying is- 
sues of fact? 
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The trial by jury, all others being of rare admissibility. 

loi. When the parties choose a trial by jury, what 
is the next step? 

To sue out a writ of venire facias, which commands the 
sheriff of the county where the facts are alleged by the plead- 
ings to have occurred, to summon a jury for the purpose of 
trying the issue. 

102. What is a trial at nisi prius, and what a trial 
at bar? 

A trial at nisi prius is a trial before the justices of assize 
and nisi prius in the county where the facts were alleged in the 
pleadings to have occurred, and from which county the jury 
has been summoned. 

A trial at bar is a trial before the judges of the superior 
court in which the pleadings took place. 

103. What are the functions of judge and jury? 

The functions of the judge are to determine all questions 
of law and the admissibility of evidence, and to instruct the 
jury as to the law bearing on the facts of the case. The jury 
is to determine all questions of fact, the credibility of wit- 
nesses, and the weight of the evidence, and to render a ver- 
dict for the party who has established his case by proof, and 
if damages are allowed, to assess the amount thereof. 

164. What are the principles upon which the law 
requires the jury to form their decision? 

They are to take no matter into consideration but the 
question in issue, and are bound to give their verdict for the 
party who, upon the proof, appears to them to have succeeded 
in establishing his side of the issue. 



24 

105. Upon whom rests the burden of proof? 

Generally upon the party who, in pleading, maintains the 
affirmative of the issue. A better rule is that the burden of 
proof lies upon that party who, if no evidence or no more 
evidence were introduced, would fail. 

106. What is a variance ? 

It is a disagreement between two parts of a legal proceed- 
ing which ought to agree. It most frequently occurs when the 
evidence produced fails to support the allegations made in the 
pleadings. 

107. What is the postea? 

The verdict, when given, is drawn up in form and entered 
on the back of the nisi prius record, and this entry is called 
the postea. 

108. What is a court in bank? 

A full bench, when all or a majority of the judges sit for 
the determination of questions of law, as distinguished from 
the practice of one or more members of the court sitting with 
a jury for the determination of questions of fact 

109 What do you understand by taking an ex- 
ception? 

It is the formal notice, following an objection to the ruling 
of the presiding judge upon the admissibility or rejecfion of 
certain evidence, or upon any question of law arising during 
the trial, that the party objecting intends to claim the benefit 
of his objection upon any further proceedings in a higher 
court 



1 10. What is a bill of exceptions ? 
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A written statement of objections to the decision of a 
conrt upon a point of law taken at the trial by a party, and 
properly certified by the judge, or court, who made the de- 
cision. It had its origin in the Statute of Westminster the 
II, 13 Edward I. 

111. What is a demurrer to evidence? 

A demurrer to evidence is analogous to a demurrer in 
pleading. It is a declaration by the party from whom it comes 
that the evidence offered on the other side is not sufficient to 
maintain the issue. 

112. What is the effect of this demurrer? 

Its effect is that upon joinder in the demurrer by the op- 
posite party, the jury is discharged, and the demurrer is en- 
tered on record and decided by the court in bank. It ad- 
mits the truth of all the evidence and the legal deductions 
therefrom, and may ultimately be brought before a court of 
error. 

113. Name and define the two species of verdicts? 

General and special. In a general verdict the jury pro- 
nounces at the same time on the facts and the law, either for 
the affirmative or negative of the issue; while in a special 
verdict they find all the facts of the case as disclosed upon the 
evidence before them, but go no further and do not decide 
for either party, but leave it to the judge to apply the law to 
the facts as found by them, and to give judgment accordingly. 
A special verdict is entered upon record the same as a general 
verdict. 

114. Can the parties insist upon a special verdict? 

No; it is optional with the jury what kind of a verdict 
they will give. 
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115. What is a general verdict subject to a special 
case ? 

Where a party does not desire to put the legal question on 
record, but merely desires the decision of the court in bank, he 
takes a general verdict subject to a special case; that is, to a 
written statement of all the facts of the case, drawn up for the 
opinion of the court in bank by the counsel and attorneys on 
either side, under correction of the judge at nisi prius, accord- 
ing to the principles of a special verdict The court then de- 
cides the special case submitted and gives judgment accord- 
ingly, regardless of the general verdict given by the jury. 

1 1 6. Is a special case entered on record? 

No, it is not entered on record, and for that reason cannot 
be brought before a court of error. 

117. What proceedings may be taken by the un- 
successful party to avoid the effect of a verdict? 

He may move the court to grant a new trial, or to arrest 
the judgment, or to give judgment non obstante veredicto, or 
to award a repleader, or to award a venire facias de novo. 

Four days expire before judgment is given, in which time 
the parties may make these motions. 

118. What is the motion for a new trial, and on 
what grounds is it based? 

It is a motion to the court by the party against whom ver- 
dict has been rendered asking for a new trial on the ground 
that the judge misdirected the jury, that he admitted or re- 
fused evidence contrary to law, that the verdict of the jury 
was contrary to the evidence, that the evidence was insuf- 
ficient in law, that a new and material fact has come to light 
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since the last trial, that the damages were excessive, or that 
the jury misconducted themselves. This motion may be made 
by either party. 

119. What is the motion in arrest of judgment, 
and who may make it? 

It is a motion by the defendant asking that judgment for 
plaintiff be arrested on the ground that there is some substan- 
tial error appearing on the face of the record which vitiates 
the whole proceeding. The defendant only can make this 
motion. 

120. On what must this motion be based? 

On some substantial error in the declaration that was not 
aided by pleading over or by verdict, by reason of which the 
plaintiff has failed to show a valid cause of action. 

121. What is the motion for judgment non ob- 
stante veredicto? 

It is where the party against whom the verdict has been 
rendered moves that judgment be given in his favor without 
regard to the verdict, in cases where, after a plea in confes- 
sion and avoidance by the opposite party, he conceives that 
such plea was bad in substance, and might have been made 
the subject of demurrer on that ground. If the court agrees 
with the party making the motion, it will give judgment in his 
favor as upon confession, for the opposite party in making 
an immaterial pleading in confession and avoidance confessed 
the facts alleged against him and failed to avoid the effect of 
such confession by sufficient new matter. This is also called 
a judgment on confession. 

122. Who may make this motion? 
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Although in all the adjudged cases the motion was made 
by the plaintiff, there is no good reason why it cannot be made 
by either party, and the highest authorities so hold. 

123. What must be the condition of the record to 
maintain this motion? 

There must appear upon the face of the record a pleading 
in confession and avoidance, bad in substance, upon which a 
verdict has been given in favor of the party making such bad 
pleading. 

124. How does judgment non obstante veredicto 
involve an arrest of judgment? 

In that the judgment which would naturally follow a ver- 
dict in favor of either party is arrested and judgment is en- 
tered for his opponent on the confession appearing on the face 
of the record 

125. What is the motion for a repleader, and on 
what is it based? 

It is a motion made by the unsuccessful party, asking that 
the pleadings may commence anew, on the ground that issue 
was joined on an immaterial point Either party may make 
this motion, but the court will never award a repleader in 
favor of the party tendering the immaterial issue. 

126. What is the similarity in the condition of the 
record necessary to sustain a motion for judgment non 
obstante veredicto and for a repleader? 

In both cases issue must have been joined on an imma- 
terial point, but in order to justify the court in entering judg- 
ment non obstante veredicto there must be a confession on the 
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face of the record. If there is no confession, a repleader must 
be ordered. 

127. Upon what ground is a motion for a venire 
facias de novo based? 

On the ground that there was an irregularity or defect in 
the proceedings on the first venire or the trial, by reason of 
which the proper effect of that writ has been frustrated or the 
verdict become void in law. The consequence of a new venire 
is, of course, a new trial. This motion is in substance the 
same as the motion for a new trial, but when the party objects 
to the verdict upon some error in the practical course of pro- 
ceeding, rather than on the merits, the form of motion is for a 
venire facias de novo, and not for a new trial. 

128. How does it differ from a motion for a new 
trial? 

A venire facias de novo is only awarded when there is 
some irregularity in the verdict which appears on the face of 
the record, as where the jury in giving a special verdict find 
the evidence instead of the result of the evidence, or facts. A 
new trial is always granted for some matter not appearing on 
the record. 

129. What is a trial by the grand assize, and when 
is it applicable? 

It is an extraordinary trial by a jury consisting of four 
knights and twelve recognitors, who are elected by the four 
knights, making a jury of sixteen. In all other respects this 
mode of trial does not differ from the ordinary trial by jury. 
It is only applicable in a trial on a writ of right. 

130. What is a trial by record, and when is it ap- 
plicable? 
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It is a production in court of a record, the existence of 
which has been denied by the adverse party. It is applicable 
in actions where nul tiel record, that is, no such record, has 
been pleaded. 

. 131. What is a trial by certificate, and when is it 
applicable ? 

It is a mode of trial allowed in those cases where the evi- 
dence of the persons certifying is the only proper criterion of 
the point in dispute, as the certificate of the diocesan of a par- 
ish church, certifying that certain persons were duly and law- 
fully married It is allowed in actions of dower where a law- 
ful marriage is denied. 

132. What is a trial by witnesses, and when is it 
applicable? 

It is a mode of trial by which the court orders the parties 
to produce their witnesses in court on a certain day, and is 
applicable on an issue as to the death of the husband in an 
action of dower, and in a few other cases. 

133. What is a trial by inspection? 

On certain issues, as on a parol demurrer, the court orders 
the party to be brought into court for the purpose of inspec- 
tion. If after inspection the court is uncertain as to the facts, 
it may order an issue to be sent to the country to be tried by 
jury. 

134. What was the trial by wager of law, and 
when was it used? 

It was a mode of trial proposed by the defendant on a 
plea of nil debit or non detinet, by which he offered to estab- 
lish the truth of his allegations ''in such manner as the court 
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shall direct" Upon this the court awarded the wager o{ law, 
and the defendant brought into court eleven of his neigh- 
bors, who, together with himself, swore that he did not owe 
the debt or detain the property as alleged . 

135. What is judgment? 

It is the award by the court of the judicial consequence 
which the law attaches to the success of one of the parties to 
an action. 

136. When issue in law is joined on a dilatory plea, 
what is judgment for the plaintiff called ? 

Respondeat ouster — that the defendant answer over. On 
all other issues in law, and, in general, all issues of fact, the 
judgment is quod recuperet — that the plaintiff do recover. 

137. When may judgment quod recuperet be given 
on a dilatory plea? 

When; issue in fact is joined on a dilatory plea and is 
found for the plaintiff the court will enter final judgment in 
his favor. The reason for this is to discourage false dilatory 
pleas, and final judgment is given against the defendant as a 
kind of punishment for his false pleading. This rule does not 
extend to indictments for capital offenses. 

138. Why is not the same judgment given when 
issue in law is joined on such pleas? 

It would be an injustice to the defendant to give final 
judgment against him because he was mistaken in some point 
of law; but when he pleads matters of fact he must know of 
their truth or falsity, and pleads them at his peril 

139. What is the judgment for the plaintiff gen- 
erally, and what two kinds are there ? 
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Judgment quod recuperet; that is, that the irfaintiff do 
recover. They are interlocutory and final. 

Interlocutory judgment is one which gives damages to the 
plaintiff, but does not specify the amount, and is given when 
the action sounds in damages and the issue is one of law, or 
any issue of fact not tried by a jury. 

Pinal judgment at once puts an end to the action by de- 
claring that the plaintiff is or is not entitled to recover, and 
the amount in debt or damages to be recovered. 

140. What is an inquisition? 

When an interlocutory judgment is given, the court issues 
a writ of inquiry to the sheriff of the county where the facts 
occurred directing him to inquire into the amount of the dam- 
ages by the aid of twelve men. 

141. What is the judgment for defendant on pleas 
in abatement? 

Quod breve (or billa) cassetur — that the writ (or bill) be 
quashed. 

142. What is the judgment for defendant on pleas 
in suspension? 

That the pleading remain without day, until the cause of 
suspension be removed. 

143. What is the judgment for defendant on per- 
emptory pleas? 

Nil capiat per breve (or billa) — ^that the plaintiff take noth- 
ing by his writ (or bill), and that the defendant go thereof 
without day. 

144. What is judgment by default? 
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It is a judgment rendered for the plaintiff in real actions 
(but not in personal) when the defendant fails to appear in 
response to process. In this country in all actions default 
judgment will be given against the defendant if he fails to ap- 
pear. 

145. What is judgment by nil dicit? 

It is judgment given for plaintiff when after appearance 
the defendant fails to plead, or after pleading fails to main- 
tain his pleading until issue joined. 

146. What is judgment non sum informatus? 

It is judgment given for plaintiff when the defendant's 
attorney, instead of pleading, says he is not informed of any 
answer to be given to the action. 

147. What is judgment by confession? 

Judgment for the plaintiff, when the defendant confesses 
the action and withdraws his plea or other allegation. 

148. What is judgment of non pros? 

Judgment given for defendant when the plaintiff fails to 
prosecute his action in due time, as by not declaring, or reply- 
ing, or for not entering the issue. 

149. What are judgments of nolle prosequi, 
retraxit, and cassetur breve (or billa) ? 

They are judgments given against the plaintiff in the fol- 
lowing cases, respectively : When after appearance the plain- 
tiff chooses to say that he "will not further prosecute his 
suit,** when he says that "he withdraws his suit," and (in case 
of plea in abatement) when he prays that his writ (or bill) 
may be quashed, that he may sue out a better one. 
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The plaintiff may bring another action for the same cause 
after judgment of nolle prosequi, but cannot after a retraxit 

150. What is judgment of non suit? 

It is judgment given against the plaintiff when he fails to 
be present in court to hear the jury render their verdict, or 
when after issue joined, he faik to bring such issue on to be 
tried in due time. This judgment does not prevent the plain- 
tiff from again prosecuting a suit for the same cause. 

151. What is the nature of these judgments by 
default, nil dicit retraxit, non pros., etc ? 

When given for the plaintiff they are generally quod re- 
cuperet ,and when given for the defendant the form is gen- 
erally nil capiat. 

152. Who pays the costs of suit, and how are they 
ascertained? 

The unsuccessful party. They are assessed by an o&er 
of the court when the judgment is given. 

153. How is judgment pronounced? 

Formerly in open court, and is still supposed to be, but in 
fact they are never s6 pronounced except on issues in law. 
At present the judgment is entered on the record and signed 
by the proper officer at the expiration of the lawful period 
for a motion for a new trial. 

154. What is execution? 

It is giving effect to the judgment for the benefit of the 
successftd party. 

155. Define a writ of error? 
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It is a writ issuing out of Chancery which may be sued out 
by the unsuccessful party after final judgment is signed, 
directed to the judges of the court in which judgment was 
given, and commanding them, in some cases, themselves to 
examine the record, in others, to send it to another court of 
apellate jurisdiction to be examined, in order that some al- 
leged error in the proceedings may be corrected. 

156. What is a writ of error coram nobis (or 
vobis), and what is a writ of error generally? 

When the error is one of fact, as when an infant appeared 
by attorney instead of by his guardian, the first form is used, 
which is called a writ of error coram nobis (or vobis) ; but 
when the error is one of law, committed by the judges, and 
appearing on the record, the latter form is used. 

157. By what principle is the court bound in giving 
judgment? 

, The court must give judgment for the party who, on the 
whole, appears to be entitled to it; therfeore, the judges are, 
in contemplation of law, bound, before giving judgment, to 
examine the whole record and then adjudge either for the 
plaintiff or the defendant, according to the legal right as it 
may on the whole appear. 



[Chapter II.] 

158. What are the chief objects of pleading? 

The production of an issue, and that the issue so produced 
be material, single, and certain in its quality; also the avoid- 
ance of obscurity and confusion, and of prolixity and delay in 
pleading. 
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159- What is meant by materiality of an issue? 

That issue should be joined on matter of fact or law of 
such character that when determined it will be sufficient to 
decide the cause of action. 

1 60. What is meant by singleness in an issue? 

That there must be but one issue in respect of each dis- 
tinct subject of claim. This rule, however, does not prohibit 
several issues in one cause of action where each relates to a 
distinct subject of demand. 

161. What is meant by certainty in an issue? 

That issue must be joined on matter which is certain, spe- 
cific, and definite in its character, and not stated in uncertain 
or ambiguous language. 

[Section I.] 

162. Give the rules which tend simply to the pro- 
duction of an issue ? 

I. That after the declaration the parties must at each 
stage demur, or plead by way of traverse, or by way of con- 
fession and avoidance. 2. That upon a traverse, issue must be 
tendered 3. That the issue, when well tendered, must be ac- 
cepted. 

163. If a party neither demurs nor pleads, what 
is the consequence ? 

If he does neither, but confesses the right of his adversary, 
or says nothing, judgment will be given against him; in the 
former case, as by confession; in the latter, by non pros, or 
nil dicit 
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164. If a party chooses to plead, how must it be 
done? 

Either by way of traverse or by way of confession and 
avoidance, if the pleading amounts to neither it is open to de- 
murrer. 

165. What is a demurrer? 

A demurrer is an exception to the sufficiency of the oppo- 
site pleading in point of law. It admits all the facts well 
pleaded in such pleading to be true, but alleges that it has 
shown no reason why the party demurring should be com- 
pelled by the court to proceed further. 

166. On what two grounds may a demurrer be 
founded? 

On the ground that the case shown by the opposite party 
is insufficient in substance, or on the ground that it is stated in 
an informal and inartificial manner. 

167. What are the two kinds of demurrer? De- 
fine each? 

General and special. A general demurrer excepts to the 
sufficiency of the opposite pleading in general terms, without 
showing specifically the nature of the objection, and is suf- 
ficient when the error is one of substance. 

A special demurrer adds to the general demurrer a specifi- 
cation of the particular ground of exception, and is always 
necessary when the objection is a matter of form. 

168. What was the foundation of the special 
demurrer? 

At common law all objections, either of substance or form, 
might be taken advantage of under a general demurrer. This 
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was a great hardship, as a party was often called upon to de- 
fend his pleading without having the slightest notice of the 
objection to be urged, which might result in final judgment be- 
ing entered against him on account of some objection of form 
which he was unprepared to meet. To remedy this evil the 
Statutes of 27 Elizabeth (1585) and 4 Anne (1706) provided 
"that the judges shall give judgment according as the very 
right of the cause and matter of law shall appear unto them, 
without regarding any imperfection, omission, defect, or want 
of form, except those only which the party demurring shall 
specially and particularly set down and express, together with 
his demurrer, as causes of the same;" the latter statute add- 
ing "so as sufficient matter appear in the said pleadings upon 
which the court may give judgment according to the very 
right of the cause." Since these statutes no matter of form 
can be reached by a general demurrer. 

169. Why was the Statute of Anne passed? 

Because the courts, to a great extent, evaded the spirit of 
the Statue of Elizabeth by holding certain matters of ^lere 
form to be matters of substance, and as such allowing them to 
be taken advantage of under a general demurrer. The Statute 
of Anne substantially re-enacts the statute of Elizabeth and in 
addition sets down certain matters, which had been treated as 
substance under the former statute, to be matters of form. 
Among these are the omission of profert of deeds, etc., or of 
the words vi et armis and contra pacem, or of a verification. 

170. Was the special demurrer known at common 
law? 

Yes ; the objection of duplicity could only be reached by a 
demurrer which specifically set out the opinion. This was 
the only instance of a special demurrer at common law, and it 
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differed from the special demurrer under the statutes in that 
objections of substance could not be taken advantage of under 
it, while they may under the latter. 

171. What was the object of the Statutes of Eliza- 
beth and Anne? 

The object of these statutes was not the abolition of form 
in pleading, but simply to compel the party demurring for 
matters of form to give notice to his adversary of the objec- 
tion to be urged, so as to enable him to prepare his defense, 
or to correct the error by an amendment before it was too 
late. 

172. With what degree of particularity must the 
error of form be set down ? 

It is not sufficient to object in general terms that the 
pleading is "uncertain, defective, or informal," but it is nec- 
essary to show in what respect it is uncertain, defective, or 
informal; in other words, "you must put your finger on the 
very spot" 

173. What is the effect of a demurrer? 

It admits all such matters of fact as are sufficiently plead- 
ed; and, since the Statutes of Elizabeth and Anne a general 
demurrer admits all facts alleged, though they be informally 
pleaded. 

174. What must the court do before giving judg- 
ment on a demurrer? 

They must consider the whole record and give judgment 
for the party who, on the whole, appears to be entitled to it. 

175. What are the exceptions to this rule? 
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I. If the plaintiff demurs to a plea in abatement. 2. The 
court will not look back into the record to adjudge in favor of 
an apparent right in the plaintiff, unless the plaintiff has him- 
self put his action upon that ground. 3. If a demurrer to the 
declaration be too large, that is, be pointed to all the counts in 
the declaration where only one is defective, the court will give 
judgment for the plaintiff generally, notwithstanding the de- 
fective count. 4. The court in examining the whole record to 
adjudge according to the apparent right, will consider only the 
right in matter of substance, and not in respect of mere form. 

176 What is the effect of pleading over without 
dtemurrer? 

Pleading over without demurrer does not admit the suffi- 
ciency in law of the opposite pleading, and unless the error is 
aided by pleading over, or by verdict, or by the statutes of 
amendments and jeofails, the party may afterward avail him- 
self of an insufficiency in the pleading of his adversary. 

177. How is a fault aided by pleading over? 

Substantial faults are sometimes aided by pleading over 
where a necessary allegation which was omitted is supplied by 
the pleading of the opposite party ; also, if a man pleads over, 
he shall never take advantage of any slip previously commit- 
ted in the pleading of the other side, which he could not have 
taken advantage of under a general demurrer. 

178. How is a fault aided by verdict? 

Where a matter is so essentially necessary to be proved 
that, had it not been given in evidence, the jury could not 
have given such a verdict, there the want of stating that mat- 
ter in express terms in the declaration, provided it contained 
terms sufficiently general to comprehend it in fair and reason- 
able intendment, will be cured by a verdict 
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I79« What is the cumulative effect of the statutes 
of amendments and jeofails? 

That neither after verdict, nor judgment by confession, 
nil dicit, or non sum informatus, can the judgment be ar- 
rested or reversed for any objection of form. 

1 80. What considerations should govern a pleader 
in determining whether to take advantage of a fault by 
demurrer or by a motion in arrest of judgment? 

He must consider whether the fault is one that will be 
aided by pleading over, and if it will be so aided a demurrer 
is the only form of objection that can be relied upon. The ad- 
ditional delay and expense of a trial are also sometimes ma- 
terial reasons for proceeding in the regular way by demurrer, 
and not waiting to move in arrest of judgment, or to bring a 
writ of error. In arrest of judgment, or where judgment is 
reversed upon a writ of error, the expenses are shared by 
both parties; but on a demurrer the party succeeding obtains 
his costs. 

181. If a pleading is sufficient, both in substance 
and form, how must it be answered? 

Either by a traverse or a pleading in confession and avoid- 
ance. 

182. What is the most ordinary form of traverse? 

The common traverse. It consists of a tender of issue, 
that is, a denial accompanied by a formal offer of the point 
denied for decision, and the denial is an express contradiction 
in the terms of tbe allegation traversed. 

183. What is the general issue? 
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It is a plea fixed by ancient usage as the proper method of 
traversing the declaration, in cases where the defendant means 
to deny the whole or the principal part of its allegations. It, 
like a common traverse, tenders issue, but does not contradict 
in the terms of the allegation traversed. 

184. Give the general issues in the most usual 
actions? 

In the writs of right and dower there are no general is- 
sues. In formedon the general issue is ne dona pas, or non 
dedit, i. e., he did not give ; in quare impedit, ne disturba pas, 
i. e., he does, or did, not disturb; in debt on bond or other 
specialty, non est factum, i. e., it is not his deed;'' in debt on 
simple contract, nil debet, i. e., he does not owe; in covenant, 
non est factum; in detinue, non dedinet, i. e., he does not 
detain; in trespass, not guilty; in assumpsit, non assumpsit, 
i .e., he did not promise; in trespass on the case in general, 
not guilty, and in replevin, non cepit, i. e., he did not take. 

185. What does the general issue in formedon 
deny? 

It denies that the gift in tail was made in manner and 
form as alleged. 

186. What may be given in evidence under the plea 
of ne dona pas or non dedit? 

Only such matter as denies that the gift in tail was made 
as alleged in the declaration. 

187. What does the general is$ue in quare impedit 
deny? 

It denies that the right of presentation to the benefice has 
been obstructed. 
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1 88. What may be given in evidence under the 
plea ne disturba pas ? 

Only such matter as denies that the right of presentation 
has been obstructed or disturbed. 

189. What is denied by the general issue in debt 
on bond, or other specialty, or in covenant? 

It denies that the deed mentioned in the declaration is the 
deed of the defendant 

190. What may be shown under non est factum? 

The defendant may show either that he never executed 
such deed as alleged, or that it is absolutely void in law, as 
that the defendant was a married woman or an idiot at the 
time of execution. Matters which make a deed void may be 
given in evidence under non est factum, while those which 
make it voidable only must be specially pleaded. 

191. What does the general issue in debt on simple 
contract deny? 

It denies the debt — ^"that he does not owe the money, etc." 

* 192. What may be given in evidence under nil 
debet? 

Any kind of defense that tends to deny an existing debt; 
that is, not only a denial of the sale and delivery of the goods, 
but also a release, satisfaction arbitrament, etc. There is 
hardly any defense to an action of debt to which the plea of 
nil debet may not be applied. 

193. What docs the general issue in detinue deny ? ^ 
The detention of the goods as alleged in the declaration. 
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194. To what cases will the plea of non detinet 
apply? 

It wilt apply either to a case where the defendant means 
to deny that he detains the goods mentioned, or where he 
means to deny that the goods so detained are the property of 
the plaintiff. 

195. What does the general issue in trespass 
deny? 

It denies the commission of the trespass as alleged, and no 
more. If it is intended to put more than this in evidence it 
must be pleaded specially. 

196. What may be shown under not guilty in tres- 
pass? 

In trespass quare clausum fregit the defendant may show 
that he did not break or enter the close in question, or that he 
did break the close, but it was not lawfully in the possession 
of the plaintiff, as against the better title of the defendant. 

In trespass de bonis asportatis the defendant may deny 
taking the goods as alleged, or he may show that they did not 
belong to the plaintiff. v 

In trespass vi et armis the defendant may show that he 
did not use the force alleged. 

197. What does the general issue in assumpsit 
deny? 

It denies the promise — ^"that the defendant did not prom- 
ise and undertake in manner and form as alleged." 

198. What may be shown in evidence under the 
plea of non assumpsit? 
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This plea has been given a very wide effect in practice, 
and, although it appears to deny only the promise, yet the 
defendant may show under it not only that no valid promise 
was made, but, with few exceptions, he may show any mat- 
ter of defence which tends to deny his debt or liability. He 
cannot show a tender, his bankruptcy, the statute of limita- 
tions, a discharge under the insolvent act, nor a set-off unless 
notice of it is given with the plea. 

199. What is denied! under not guilty in trespass 
on the case? 

It is a mere traverse of the facts alleged in the declara- 
tion. 

200. What may be shown in evidence under this 
plea? 

Here also, as in assumpsit, there has been a great relaxa- 
tion in practice, and the defendant is permitted to not only 
contest the truth of the declaration, but, with few exceptions, 
to prove any matter of defense that tends to show that the 
plaintiff has no right of action, though such matters be in con- 
fession and avoidance of the declaration, as, for example, a 
release or satisfaction. 

201. In what way may the general issues in as- 
sumpsit and trespass on the case be said to be a de- 
parture from principle? 

The general issue is in form a traverse, but in these two 
instances it often amounts to a plea in confession and avoid- 
ance, as the defendant is allowed to show any matter which 
tends to deny the debt or liability; nor is he, as in a plea in 
confession and avoidance, confined to any single defense of 
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this nature, but may give in evidence any number of matters 
in confession and avoidance, thus evading the rule against 
duplicity. 

202. What is denied by the general issue in 
replevin? 

The taking of the goods in manner and form as alleged. 

203. What may be shown under the plea of non 
cepit? 

The defendant may show that he did not take the goods, 
or that he did not take them, or have them, in the place al- 
leged in the declaration, the place being material in this ac- 
tion. 

204. What was the principal object of the rules 
of Hilary term? 

The principal design of the rules of Hilary term was to fix 
upon the record before the trial the points in dispute, and to 
abolish the practice of giving special matters in evidence by 
surprise under the general issue ; but not to introduce any 
new principles or forms of pleading matters specially. One 
great object was to give each party notice of what the other 
claimed. 

205. What are special pleas? 

All pleas other than the general issues are called special 
pleas, and they always set forth some new or special matter. 

206. What is the replication de injuria, and how 
does it differ from the common traverse ? 

It is a traverse occurring only in the replication, by which 
the plaintiff is permitted to traverse the whole substance of a 
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plea consisting merely of matter of excuse, and not invQlving 
matter of title or interest in land, or authority of law, or au- 
thority in fact derived from the opposite party, or matter of 
record It differs from a common traverse in that it denies in 
general and summary terms, and not in the terms of the alle- 
gation traversed. 

207. In what actions does the replication de in- 
juria occur? 

It occurred originally only in the actions of trespass and 
trespass on the case, but since the rules of Hilary term it has 
been extended to the actions of debt and assumpsit. 

208. Why is the plaintiff allowed to traverse sev- 
eral points by this traverse without committing duplic- 
ity? 

Because it would be unjust to compel the plaintiff to pick 
out one single point of a plea consisting wholly of matter of 
excuse and confine his traverse to that single point; so, as a 
matter of justice, the plaintiff is by the traverse de injuria al- 
lowed to ttaverse the whole of the plea. 

209. What is a Special traverse? 

It is a traverse which explains or qualifies the denial, and 
it consists of an inducement of new matter, which denies argu- 
mentatively the opposite pleading, or some part thereof, and 
the absque hoc, which denies directly the same matter that is 
denied indirectly by the inducement. The special traverse 
does not tender issue, but concludes with a verification. The 
essential parts of a special traverse are an inducement, a de- 
nial, and a verification. 

210. What IS the effect of this traverse? 
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Its effect is to postpone the issue to one stage later than it 
would be attained by a common traverse. 

211. What was the object and advantage of the 
special traverse? 

The object was to set out the defense in full on the record, 
so as to give the opposite party an opportunity to demur to it 
and thus raise an issue in law instead of the issue of fact 
which would be raised by a traverse in the common form. 
It is used when the issue involves some nice questions of law 
which it is desired to submit to the judgment of the court in- 
stead of to a jury. 

212. Name three cases where the special form of 
traverse is absolutely necessary? 

I. A simple or positive denial may in some cases be ren- 
dered improper by its opposition to some general rule of law. 
2. In a plea in abatement for misnomer this form is necessary 
in order to give the plaintiff a better writ, and to prevent the 
vice of argumentativeness which the common traverse would 
produce. 3. There are certain cases where this form is neces- 
sary to prevent a negative pregnant. (See q. 378.) 

213. What is the office of the absque hoc? 

The inducement, tdken alone, would amount to an argu- 
mentative traverse, and in order to prevent this vice a direct 
denial is added under the form of an absque hoc. 

214. Why did the special traverse conclude with 
a verification? 

It is a rule of law that wheneve new matter is intro- 
duced in a pleading it must conclude with a verification; and 
as the inducement contains new matter the special traverse 
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must conclude with a verification in order to give the oppo- 
site party an opportunity to plead to the new matter if the 
absque hoc is bad 

215. What is the later rule as to concluding a 
special traverse? 

In the interest of brevity in pleading and to prevent the 
unnecessary postponement of the issue one step further, the 
courts adopted the following rule: When the absque hoc 
covers the whole substance of the opposite pleading, it must 
conclude to the contrary, that is, tender issue; but when the 
absque hoc covers only a part of the opposite pleading it must 
conclude with a verification. The reason for this distinction 
is that if the absque hoc covers the whole of the pleading of 
the opposite party he cannot object to it as being immaterial 
without acknowledging that his pleading is bad, and therefore 
he would have no occasion to plead to the inducement; but 
if the absque hoc covers only a part of the opposite pleading, 
it may be immaterial, and then the party could answer the in- 
ducement. (See Gould on Pleading, chap. 7, sees. 18-24.) 

216. What are the essential qualities of a special 
traverse ? 

First, the inducement should in itself amount to a sufficient 
answer in substance to the last pleading, and should neither be 
a direct denial nor in the nature of a pleading in confession 
and avoidance; second, the absque hoc must deny directly the 
same matter that is denied indirectly by the inducement. 

217. When may the inducement be pleaded to? 

Only when the denial under the absque hoc is immaterial. 
In this case the party may either demur to the whole traverse, 
or disregard the absque hoc and plead to the inducement. 
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218. What is the proper way of answering a spe- 
cial traverse? 

The proper way to answer a good special traverse is to 
plead to the absque hoc, that is, tender issue upon it. 

219. When may a special traverse be demurred to? 

If either the inducement or absque hoc clause is bad in 
form, the whole special traverse will be held bad on special de- 
murrer. If either the inducement or absque hoc clause is good 
in substance, the whole traverse will be held good on general 
demurrer. 

220. What is the nature of the denial made by 
a traverse? 

It denies the allegations in the declarations or previous 
pleading in the manner and form in which they were made, 
and therefore puts the opposite party to prove them to be true 
in manner and form, as well as in general effect. 

221. Are there any exceptions to the above rule? 

Yes; the general issue non est factum and the replication 
de injuria do not deny modo et forma. 

222. May a traverse be taken on matter of law? 

No; an objection in point of law can only be made by de- 
murrer, but when an allegation is mixed of law and fact it. 
may be traversed. 

223. May a traverse be taken on matters not al- 
leged? 

Not generally, but where matter, though not expressly 
alleged, is necessarily implied, it may be traversed. 
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224. What is an estoppel, and how many kinds 
there? 

An estoppel is a preclusion of law which prevents a man 
from alleging or denying a fact in consequence of his own pre- 
vious act, allegation, or denial to the contrary. There are 
three kinds of estoppel : By deed, by record, and in pais. 

A party to a deed is estopped from denying anything re- 
cited therein which has operated upon another person as an 
inducement to accept or act under the deed. 

An estoppel by record is one appearing on the record of 
some competent court, and it may arise by a confession or a 
admission made in the pleadings, or by the adjudication of the 
court 

An estoppel in pais arises from the acts and declarations 
of a person by which he designedly induces another to alter 
his position injuriously to himself. 

225. What is the plea of estoppel ? 

It is a special plea in bar relying on the estoppel as a de- 
fense, and it is neither a traverse nor in confession and avoid- 
ance. 

226. How must a party to a deed traverse it? 

He must plead non est factum, and not that he did not 
grant or demise. This rule depends upon the doctrine of 
estoppel. 

227. How are pleas in confession and avoidance 

classified? 

Into those by way of justification or excuse and those by 
way of discharge. 

228. What is a plea in confession and avoidance 
by way of justification or excuse? 
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It is one which shows that the plaintiff never had any 
right of action, because the act charged was lawful. 

229. What is a plea by way of discharge ? 

It is one that admits that the plaintiff once had a right of 
action, but shows that the defendant has been discharged or 
released by some matter subsequent. 

230. Does this division extend to replications and 
other subsequent pleadings? 

No, it is confined to pleas, for the reason that if the de- 
fendant has any matter in discharge or in justification or ex* 
cuse of the charge made in the declaration he must set it 
forth in the plea or he loses his opportunity of pleading it 

231. What is a verification, and when is it used? 

It is an averment by a party making a pleading that he 
is prepared to establish the truth of the facts which he has 
pleaded. It is used as a conclusion for all pleadings which do 
not tender issue. 

232. Why does not a pleading in confession and 
avoidance tender issue? 

Because it introduces new matter which the other party 
should have an opportunity to answer, it being a general rule 
that whenever a pleading introduces new matter it must con- 
clude with a verification. 

233. What is the indispensable element of all plead- 
ings in confession and avoidance? 

They must give color, that is, they must admit an appar- 
ent right in the opposite party. 
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234- What is color, and how many kinds are 
there? 

Color is an apparent, but legally insufficient ground of 
action, admitted to subsist in the opposite party by the plead- 
ing of the party giving color. There are two kinds, express 
and implied. 

Express color is defined to be a feigned matter, pleaded 
by the defendant in an action of trespass, from which the 
plaintiff seems to have a good cause of action, whereas he 
has, in truth, only an appearance, or color of cause. 

Implied color is that which arises from the nature of the 
defense; as where the defense consists of matter of law, the 
facts being admitted, but their legal sufficiency denied by mat- 
ters alleged in the pleading. It is a latent quality naturally 
inherent in all pleadings in confession and avoidance. 

235. What is the effect of giving color? 

It relieves the plea of the fault of being argumentative and 
of amounting to . the general issue, and also brings any legal 
question raised upon the justification or excuse to the consid- 
eration of the court instead of the jury, as would have been 
the case if the general issue had been pleaded. 

236. For what purpose was express color invented, 
and what similiarity is there between express color and 
the special traverse? 

Express color was invented for the purpose of enabling 
the defendant to set out his defense in full on the record and 
give the plaintiff an opportunity to demur to it, thus raising 
an issue of law and bringing the matter before the court in- 
stead of letting it go to the jury and be a mixed question of 
law and fact to be brought in as evidence. This affirmative 
matter standing alone would be an argumentative traverse. 
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and the fiction of express color removed this objection by 
making it a plea in confession and avoidance instead of a 
traverse. Precisely the same end was attained by the special 
traverse, the express color in one and the absque hoc in the 
other relieving' the pleading of the fault of being an argu- 
mentative traverse. 

237. Were the fiction of express color and the spe- 
cial traverse used indiscriminately? 

No ; wherever it was possible to make use of express color 
it was done ; but in cases where this fiction could not be made 
to apply, resort was had to the special traverse. 

238. What are the nature and properties of plead- 
ings in general? 

I. Every pleading must be an answer to the whole of 
what is adversely alleged. 2. Every pleading is taken to con- 
fess such traversable matters alleged on the other side as it 
does not traverse. 

239. If the plea answers a part only of the decla- 
ration and says nothing as to the remainder, what 
must the plaintiff do? 

He must sign judgment against the defendant for the part 
unanswered, and if he fails to do this it works a discontinue 
ance of the whole action. 

240. How, if the plea professes to be a complete 
answer, but in fact answers only a part of the declara- 
tion ? 

In this case the plaintiff must demur and not sign judg- 
ment for the unanswered part, for as the plea professes to be 
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a complete answer, it would be allowing the plaintiff to act as 
judge in his own case to let him sign judgment 

241. What is a protestation, and when is it used? 

When a pleader passes over, without traverse, any travers- 
able fact alleged, and at the same time wishes to preserve the 
power of denying it in another action, he states collaterally or 
incidentally to his main pleading that such fact is untrue, and 
this is called a "protestation." It is used when the party de- 
sires to preserve the power of denying some traversable fact in 
another action. 

242. When is a protestation of avail to the party 
protesting? 

Only when the issue is found in favor of the party protest- 
ing; unless the matter protested was such as issue could not 
have been joined upon, when the protestation will avail even 
though the issue be found against the protesting party. 

243. Is a superfluous or repugnant protestation 
sufl&cient ground for demurrer? 

No, as it has in view another suit only, and performs no 
of&ce in the suit in which it is made. 

244. Is a protestation necessary in passing over a 
pleading insufficient in law ? 

No, it is not necessary ; but in practice it is not unusual to 
make such a protestation. 

245. What are the exceptions to the rule that a 
party must either demur, or plead by way of traverse, 
or by way of confession and avoidance? 



S6 

I. He may interpose a dilatory plea. 2. He may inter- 
pose a pleading in estoppel. 3. In cases where the plaintiff 
is forced to make a new assignment. 

246. What is a new assignment? 

It is a restatement of the cause of action by the plaintiff, 
with more particularity and certainty, but consistently with the 
general statement in the declaration. Its purpose is to avoid 
the effect of an evasive plea which apparently answers the dec- 
laration, though it does not really apply to the matter which 
the plaintiff has in view. A new assignment always occurs in 
the replication, and is in the nature of a new declaration, or 
rather an amended declaration. 

247. In what actions may a new assignment oc- 
cur, and how many may there be in the same action ? 

It occurs chiefly in the action of trespass, but is allowed in 
all actions in which a general form of declarations is used, as 
trespass on the case, assumpsit, debt, etc. Any number neces- 
sary to produce a certain issue may occur in the same action. 

248. Why is it impossible to make the declaration 
in an action of trespass vi et armis so specific as to 
preclude the necessity for a new assignment? 

Because time and place are immaterial in this action, and 
no statement of them, however specific, will make them ma- 
terial, so the defendant is at liberty to disregard the statement 
of them and assume that the plaintiff refers to a different as- 
sault. 

249. In what cases is a traverse alone insufficient? 

There are three cases: First, in debt on an arbitration 
bond conditioned for the performance of an award, if the de- 
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fendant pleads that no award was made, and the plaintiff in re- 
ply says that an award was made, setting it forth, he must also 
set out a breach of the award, or his pleading will be insuffi- 
cient; second, if, in debt on a bond conditioned for the per- 
formance of numerous conditions, the defendant pleads per- 
formance generally, the plaintiff must set forth a breach in ad- 
dition to his traverse; and, third, if in debt on an indemnity 
bond the defendant pleads non damnificatus, the plaintiff in 
addition to his traverse must show how he has been damaged. 

250. When may there be new matter introduced 
in a pleading which cannot be answered by the other 
party? 

In the three cases given in the previous answer the plain- 
tiff sets forth new matter in his replication, viz: the breach of 
the award, the breach of condition, or the way in which he has 
been damaged; yet the defendant cannot in any way plead to 
this new matter without a departure from his plea, which is a 
fault in pleading open to the general demurrer. Thus, in the 
first case the defendant pleaded that no award was made, and 
for him to go on and excuse a breach of the award would be a 
departure from his plea. 

251. What is the rule as to tending issue? 
That upon a traverse, issue must be tendered. 

252. What is the exception to this rule ? 

When a special traverse covers only a part of the opposite 
pleading it must conclude with a verification. 

253. What are the formulae for tendering issue? 

By the defendant, "And of this the said C. D. puts him- 
self upon the country." By the plaintiff, "And this the said 
A. B. prayers may be inquired of by the country." 
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254* When must issue be accepted? 

Issue of law must always be accepted; issue of fact need 
be accepted only when well tendered. 

255. What are the formulae for accepting the dif- 
ferent kinds of issues? 

A similiter is the form of accepting an issue of fact, and 
is "and the said A. B. (or C. D.) doth the like." An issue of 
law is accepted by joinder in demurrer. 

[Section II.] 

256. Give the rules which tend to secure the ma- 
terility of the issue? 

All pleadings must contain matter pertinent and material. 
Subordinate to this are the following rules : i. That a traverse 
must not be taken on an immaterial point 2. That a traverse 
must not be too large, nor, on the other hand, too narrow. 

257. What does the first rule prohibit? 

The taking of a traverse on matter wholly immaterial, and 
the taking of a traverse on matter of inducement, that is, mat- 
ter which is only by way of introduction or explanation, or 
matter of aggravation, that is, matter which only tends to in- 
crease the amount of damages and does not concern the right 
of action itself. 

258. When may matter of inducement be trav- 
ersed?. 

When matter is material and of the substance of the case 
it may be traversed, although it is pleaded as inducement 
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259* K there are several material allegations, 
which one may be traversed? 

Any one of them, at the option of the pleader. 

260. When is a traverse too large? 

When it contains more than what is necessary to be 
proven. A traverse may be too large when it includes in the 
issue quantity, time, place, or other circumstances not essential 
to be proven; also by being taken in the conjunctive, instead 
of in the disjunctive. The effect of making a traverse too 
large is to compel the opposite party to prove more than 
enough to win his case. It is an error of substance and re- 
quires a general demurrer. 

261. How may an allegation of title or estate be 
traversed? 

To the full extent to which it is alleged, though it need 
not have been alleged to that extent 

262. When is a traverse too narrow? 

It is too narrow if it does not contain as much of an alle- 
gation as is material to the cause, or by applying to a part 
only of an allegation which the law considers indivisible and 
entire, as a prescription or grant. 

[Section III.] 

263. What are the two rules which tend to pro- 
duce singleness or unity in the issue ? 

I. Pleadings must not be double. 2. It is not allowable 
both to plead and demur to the same matter. 

264. To what pleadings does the first rule apply? 
It applies to the declaration and all subsequent pleadings. 
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265. What is duplicity in a declaration, and what 
in subsequent pleadings? 

In the declaration it is the alleging of several distinct mat- 
ters in support of a single demand. In subsequent pleadings it 
is the alleging of several distinct answers to the pleading that 
preceded it. 

266. What is the difference between a double trav- 
erse and one that is too large ? 

A traverse is double when it covers more than one ma- 
terial allegtition, thus tending to the production of several is- 
sues. A traverse is too large when it traverses a single alle- 
gation in such a way as to make immaterial matters, as time 
and place, of the substance of the issue, thus compelling the 
opposite party to prove more than enough to establish his side 
of the case. 

267. What is the object of the first rule? 

It is to enforce a single issue upon a single subject of 
claim. 

268. How does the rule apply if there are several 
distinct demands? 

The declaration may allege as many several matters as 
there are distinct demands, and the subsequent pleadings may 
make distinct answers to such parts as relate to distinct sub- 
jects of claim or complaint, but none of the matters so al- 
leged must be such as would alone be a sufficient answer to 
the whole. 

269. If there are several defendants, does the rule 
against duplicity compel each of them to make the 
same answer to the declaration ? 
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No, each defendant is at liberty to lise such plea as he 
may think proper for his own defense, and they may either 
join in the same plea or sever, at their discretion; but if they 
join in the plea they cannot afterwards sever. ^ 

270. Does the rule against duplicity apply to sev- 
eral answers not of the same class or quality? 

Yes, any matters which tend to produce more than a 
single issue will make a pleading double, whatever be their 
class or quality. 

271. Will matter ill-pleaded ever make a pleading 
double ? 

Yes, any matter upon which material issue may be taken 
will sufike to make a pleading double, though it be ill-pleaded. 

272. What matters will not suffice to make a plead- 
ing double? 

I. Immaterial matter. 2. Matter that is pleaded only as 
a necessary inducement to another allegation. 3. Matter, 
however multifarious, that together constitutes but one con- 
nected proposition or entire point. 

273. Why will not immaterial matter make a plead- 
ing double? 

Because it does not tend to produce more than one issue, 
as issue cannot be taken thereon. 

274. What is a cumulative traverse ? 

A cumulative traverse is one which analyses a proposition 
into its constituent parts and traverses them cumulatively. It 
amounts to the same thing as traversing the one entire propo- 
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sition, as the several parts traversed must all go to make up 
one entire proposition or point 

275. What nice distinction grows from the use of 
the cumulative traverse? 

As the cumulative traverse consists in traversing the dif- 
ferent parts of one entire proposition, great care must be exer- 
cised not. to include in the traverse more than what goes to 
make up that single point, for if it does the traverse will be 
open to demurrer for duplicity. 

276. What is the difference between the replica- 
tion de injuria and the cumulative traverse? 

By the replication de injuria a party is allowed to traverse 
several entire propositions or points without committing du- 
plicity; while in the cumulative traverse the various allega- 
tions traversed must all go to make but one connected propo- 
sition or entire point. Another difference is that the traverse 
de injuria occurs only in the replication of the plaintiff, while 
the cumulative traverse may occur at any stage of the plead- 
ings by either party. 

277. How do the general issues not guilty, nil 
debet, and non assumpsit partake of the nature of a 
cumulative traverse? 

In that they deny the whole matter alleged in the declara- 
tion and are not confined to any particular fact alleged there- 
in, so that under these general issues the defendant has the 
advantage of disputing, and therefore of putting the plaintiff 
to the proof of, every averrment in the declaration. 

278. Will a protestation make a pleading double? 
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No, as it has no office to perform in the suit in which it is 
made, but has in view some future action. 

279. What is the practice of pleading several 
counts ? 

When a plaintiff has several distinct causes of action, 
similar in character, against the same defendant, he is allowed 
to prosecute them all in the same action by stating each de- 
mand in a separate and distinct count in the declaration, thus 
saving the trouble and expense of several suits. 

280. What may the defendant do when several 
counts are used? 

He may demur to the whole, or plead a single plea apply- 
ing to the whole, or demur to one count and plead to another, 
or plead a several plea to each count. 

281. Do the several counts always constitute dif- 
ferent causes of action? 

No, although they must always purport to be; but it more 
often happens that they are different statements of the same 
cause of action for the purpose of meeting any variance in the 
proof which would defeat the action if laid with but one 
count 

282. What is the object of using several counts to 
state the same cause of action? 

It is to enable the pleader to avoid a variance at the trial 
when, after setting forth his case in one view in the declara- 
tion, he feels doubtful whether, as so stated, it may not be in- 
sufficient in point of law, or incapable of proof in point of fact, 
and so states it in a different manner in another count 
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283. What arc the money counts ? 

They are different statements of the same cause of action 
used in actions of assumpsit, and are as follows : A count for 
money lent and advanced, money paid, money had and re- 
ceived, and money due on an account stated. 

284. How is the rule against duplicity evaded by 
the use of several counts ? 

The practice of stating the same cause of action in various 
ways under different counts tends toi produce several issues 
and thus evades the rule against duplicity. The various counts 
must, however, always purport to he different causes of ac- 
tion, so as not to directly violate this rule. 

285. What statute authorized the use of several 
pleas? 

The statute of 4 Anne, which provides that ''it shall be 
lawful for any defendant or tenant, in any action or suit, or 
for any plaintiff in replevin, in any court of record, with leave 
of the court, to plead as many several matters thereto as he 
may think necessary for his defense." 

286. Could several pleas ever be pleaded in the 
same action before the Staute of Anne? 

Yes; when different counts were used, or when a count 
consisted of distinct parts, the defendant might plead a sepa- 
rate plea to each count, or to each distinct part of the same 
count 

287. What is the advantage to the defendant in be- 
ing allowed to plead several pleas ? 
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The defendant may have several defenses to the action, 
and if he is compelled to pick out one of them and plead it he 
loses the benefit of all the others, and judgment may be given 
against him when he really has a valid defense; but if he is 
allowed to plead several defenses and wins on any one of 
them, he is entitled to judgment against the plaintiff. 

288. Must the several pleas be consistent with each 
other? 

No; they are in general allowed although they are repug- 
nant to each other, the only two pleas that have been uni- 
formly disallowed on the ground of inconsistency being the 
general issue and a tender . 

289. To what does the statute extend? 

To pleas only, and not to the replication of any subse- 
quent pleadings ; and to such pleas only as are in bar and not 
to those of a dilatory nature. 

290. What is the consequence of a failure to de- 

• -frM" Hiinlirifv r* 



rpur for duplicity ? 



If the opposite party passes the fault by, and pleads over, 
he is bound to answer each matter alleged, and cannot confine 
himself to any single part of the adverse statement 

291. What does the second rule prohibit? 

It only prohibits pleading and demurring to the same 
matter, and does not forbid this course as applicable to dis- 
tinct statements. The statute of Anne does not authorize 
both pleading and demurring to the same matter. 
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[SECTION IV.] 

KUUSS WHICH TEin) TO FRODUCt ClSRTAINtY OR PAKTlCULAKiry; 

Ot THE ISSUE. 

292. What is the first rule? 

The pleadings must have certainty of place. 

293. What was venue under the common law? 

It was the place or neighborhood in which the facts in 
issue were alleged to have happened and into which county the 
venirq facias issued. 

294. What is meant by the venue of the action? 

It is the particular parish, town, or hamlet in the county 
named in the writ, in which some principal fact stated in the 
writ is alleged to have occurred. 

295. What was the original object of thus laying 
the venue? 

It was to determine the place from which the venire facials 
should direct the jurors to be summoned, as they were origi- 
nally summoned because of their knowledge of the facts al- 
eged. 



296. What changes have taken place in the law 
of venue? 

The jury are no longer summoned because of their own 
knowledge of the facts, but as judges of the facts, and there- 
fore do not have to come from the particular parish, town, or 
hamlet in which the facts occurred, but from the body of the 
proper county. 
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297. What did the Statute i6 and 17 Chas. II pro- 
vide? 

It provided "that after verdict judgment shall not be 
stayed or reversed, for that there is no right venue, so as the 
cause were tried by a jury of the proper county or place where 
the action is laid." 

298. What was enacted by the Statute of 4 Anne 
in this respect? 

It enacted that "every venire facias for the trial of any 
issue shall be awarded of the body of the proper county where 
such issue is triable/' instead of being awarded from the par- 
ticular parish, town or hamlet 

299. What are local and what transitory actions? 

An action is local if all the principal facts on which it is 
founded are local. They consist of such facts as carry with 
them the idea of some certain place, comprising all matters re- 
lating to the realty and hardly any others. An action is 
transitory if any principal fact be of a transitory kind, that is, 
consists of such facts as may be supposed to have happened 
anywhere, comprising debts, contracts, and generally all 
matters relating to the person of personal property. 

300. How must the venue be laid in local and how 
in transitory actions? 

In a local action the venue in the action must be laid truly, 
that is, in the county where the facts alleged in the pleadings 
have happened. In a transitory action the venue may be laid 
in any county to suit the plaintiff, but in either action local 
facts must be laid with their true venue. 

301. When will the court grant a change of venue? 
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When the plaintiff lays a false venue in a transitory action, 
the defendant can move the court to have the venue changed 
to the right place upon affidavit that the cause of action arose 
wholly in the county to which it is proposed to change the 
venue, and the court will usually grant the request. 

302. What is a videlicet, and what its effect? 

It is a form, as "to-wit" or "that is to say," used when 
transitory matters are alleged out of their true place, and its 
effect is to mark that the party does not undertake to prove the 
precise circumstances alleged, and in such cases he is not re- 
quired to prove them. 

303. When local matters arose out of the realm 
how was the venue laid? 

By alleging the real place and then laying the venue of the 
action under a videlicet, as for example, "at St. George, in the 
East Indies," (the real place,) "to-wit, at Westminster, in the 
county of Middlesex," (the venue in the action.) 

304. What IS the second rule, and when does it 
apply ? 

The pleadings must have certainty of time. It applies 
only to personal actions, and to such facts as are traversable, 
and not to matters of inducement or aggravation. 

305. With what certainty must time be alleged? 

The pleader, in general, may assign any time he pleases, 
as time is not generally of the substance of the issue. This 
option is subject to the following restrictions : i. The pleader 
should lay the time under a videlicet if he does not wish to be 
held to prove it strictly. 2. He should not lay a time that is 
intrinsically impossible or inconsistent with the facts to which 
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it relates. 3. If the time forms a material point in the merits 
of the case the time must be strictly proved, and it is therefore 
necessary to lay it with a great degree of certainty. 

306. What is laying time with a continuando? 

When there are several acts of trespass committed at dif- 
ferent times, but so connected together that it is impossible to 
distinguish between them, the time is laid with a continuando, 
that is, the trespasses are charged as having been committed 
between two dates named in the declaration. 

307. What is laying time with a diversus diebus? 

When several trespasses are committed on different days 
and are of such a character that they can be distinguished be- 
tween they are laid with a diversus diebus, that is, as happen- 
ing on sundry and diverse days and times. 

308. When is time laid with a continuando, and 
when with a diversus diebus ? 

When the trespasses are of a permanent character and it 
cannot be determined when one trespass ended and another 
commenced, the continuando is used, as in the case of tres- 
passes by cattle on several different days; but when the sev- 
eral trespasses are separate and distinct in character and are 
capable of being distinguished between the time is laid with a 
diversus diebus, as in the case of cutting down trees on dif- 
ferent days. 

309. What is the consequence of improperly using 
a continuando? 

The defendant may demur specially, and if he fails to do 
this the court will compel the plaintiff to pick out one of the 
trespasses and confine his evidence to that. 
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310. What is the third rule? 

The pleadings must specify quality, quantity, and value. 

311. What is the meaning of this rule? 

That it is in general necessary, where the declaration 
alleges any injury to goods and chattels, or contracts relating 
to them, that their quality, quantity, and value or price should 
be stated, and in an action brought for the recovery of real 
property, its quality should be shown, as well as the quantity 
of the land or other real estate. 

312. How should value and quantity be specified? 

Value should be specified in reference to the current coin 
of the realm, and quantity by the ordinary measures of weight, 
extent, or capacity. 

313. To what actions in modem practice does this 
rule not apply? 

To the actions of debt and assumpsit. 

314. Is it necessary that the proof correspond with 
the allegation of value and quantity? 

No; but a verdict cannot in general be obtained for a 
larger quantity or value than is alleged in the declaration. 

315. How must the allegation of quality be 
proved? 

Quality requires generally to be proved strictly as laid. 

316. What is the fourth rule, and to whom does it 
apply? 

The pleadings must specify the names of persons. It ap- 
plies, first, to the parties to the suit; and, second, to persons 
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not parties to the suit of whom mention is made in the plead- 
ings. 

317. How must parties to the suit, and persons 
not parties, be described? 

The parties must be described by their Christian names 
and surnames ; and of persons not parties the Christian names 
and surnames must in general be given, but if not within the 
knowledge of the party pleading, an allegation to that effect 
should be made, and such allegation will excuse the omission 
of the name. 

318. What is the consequence of a mistake in the 
name of a party, and of a person not a party? 

A mistake in the name of a party to the suit is ground for 
plea in abatement only, and cannot be objected as a variance 
at the trial ; but a mistake in the name of a person not a paTty 
will cause a fatal variance at the trial. 

319. What is the fifth rule? 
The pleadings must show title. 

320. How does it apply? 

When, in pleading, any right or authority is set up in re- 
spect to property, some title must be alleged in the party, or in 
some person from whom he derives his authority, and if a 
party is charged with any liability with respect to property, his 
title to that property must be alleged . 

321. What is the form of laying a title of poses- 
sion? 

With respect to goods and chatties, either that they were 
the ''goods and chattels of the plaintiff" or that he was "law* 
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fully possessed of them as of his own property." With re- 
spect to corporeal hereditaments, that the close was the close 
of the plaintiff, or that he was "lawfully possessed of a cer- 
tain close;" and with respect to incorporeal hereditaments, 
that the plaintiff was possessed of the corporeal thing in re- 
spect of which the right is claimed, and hy reason thereof was 
entitled to the right at the time in question, as for example, 
that he "was possessed of a certain messuage, etc., and by 
reason thereof, during all the time aforesaid, of right ought 
to have had common of pasture." 

322. What will sustain a title of possession? 

Any present interest, whether temporary and special or 
absolute in its nature; but not any interest in remainder or 
reversion. 

323. When is a title of possession sufficient? 

It is sufficient to allege a title of possession against a 
wrong-doer who has, so far as it appears, no title himself. 
This rule does not hold in replevin. 

324. When title of possession is not applicable or 
not sufficient, how must title be alleged? 

It must be alleged to its full and precise extent, that is, the 
title itself must be alleged, and its derivation be shown. 

325. How must seisin in fee-simple be stated? 

It is general sufficient to state a seisin in fee-simple per 
se without showing the derivation. 

326. Are there any exceptions to this general rule ? 

Yes ; the derivation of the fee must be shown where in the 
pleadings the seisin has already been alleged in another person, 
from whom the present party claims. 
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327. How must title to a particular estate be al- 
leged? 

The general rule is that the commencement of particular 
estates must be shown* To this rule there is this exception, 
that the commencement need not be shown where the title is 
alleged by way of inducement only. 

328. When a party claims by inheritance, what is 
the rule? 

He must, in general, show how he is heir, as son, or other- 
wise ; and if he claims by mediate, not immediate, descent, he 
must show the pedigree, that is, if he claims as nephew, he 
must show how nephew. 

329. What is the rule when a party claims by con- 
veyance or alienation ? 

The nature of the conveyance or alienation must, in gen- 
eral, be stated, as whether by devise, feoffment, etc. 

330. How must a conveyance be stated? 

The nature of the conveyance or alienation should be 
stated according to its legal effect rather than its form of 
words. 

331. When must the deed of conve)rance be al- 
leged in pleading? 

When the nature of the conveyance is such that it would, 
at common law, be valid without deed or writing, there no 
deed or writing need be alleged in the pleadings, although such 
document may in fact exist ; but where the nature of the con- 
veyance requires, at common law, a deed or other written in- 
strument, such instrument must be alleged. 
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332. How must title under a lease for years be 
alleged? 

This IS an exception to the above rule« and the deed must 
be alleged in the pleading. 

333. What is the plea of libertun tenementum? 

A plea in justification by the defendant in an action of 
trespass, by which he claims that he is the owner of the close 
described in the declaration, or that it is the freehold of some 
third person by whose command he entered. 

334. To what class does this plea belong? 

It belongs to the class of pleas in confession and avoid> 
ance, but it has been objected that it does not give sufficient 
color to prevent it from being an argumentative traverse. It 
does not fall strictly within any class, and seems to have been 
allowed from the necessity of the case, rather than from an 
adherence to the rules of pleading. It also violates the rule 
that every pleading must be a complete answer to the opposite 
pleading. 

335. How is the plea of liberum tenementum con- 
nected with the new assignment? 

In that it compels the plaintiff to assign anew and set out 
the locus in quo more definitely ; for if the plaintiff joins issue 
on this plea and the defendant can prove a freehold interest in 
any close in the county he will lose his case and judgment 
will go for the defendant. The necessity for a new assign- 
ment may be avoided in the action of trespass quare clausum 
fregit by setting out the close by metes and bounds in the 
declaration. 
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336. Why does not this plea amount to the general 
issue not guilty? 

It is too narrow for the general issue, as it is not incon- 
sistent with the declaration, for the reason that trespass is a 
possessory action, and the defendant might own the freehold 
and the plaintiff still have possession as his tenant for years. 

337. What will sustain the allegation of a general 
freehold title? 

Any estate of freehold, whether in fee, in tail, or for life 
only, and whether in posession or expectant on the determina- 
tion of a term of years. 

338. What degree of certainty is necessary in al- 
leging title in your adversary ? 

It is only necessary to allege a title sufficient to show a 
liability in the party charged, and for this purpose a title of 
possession is in most cases sufficient. 

339. What is necessary to sustain a title of pos- 
session? 

Some present interest in chattels or actual possession of 
land, but an interest in remainder or reversion is insufficient. 

340. When it is necessary to allege a title in the 
adversary superior to possession, what precision is re- 
quired? 

It is not necessary to allege the title of an adversary with 
as much precision as where a party is stating his own, and it is 
sufficient if it is laid fully enough to show the liability charged. 

341. How must title be proved? 
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Title is always of the substance of the' issue, and must be 
proved strictly as alleged. 

342. Is there any exception to the rule that the 
pleadings must show title? 

Yes, when the opposite party is estopped from denying the 
title it need only be averred, and it is not necessary to set it 
out with any particularity. 

343. What is the sixth rule ? 
The pleadings must show authority. 

344. What is the meaning of this rule? 

That when a party has occasion to justify under a writ, 
warrant, or precept, or any other authority whatever, he must 
set it forth particularly in his pleading. 

345. What is necessary besides pleading and set- 
ting forth the authority ? 

The party must show that the act was done strictly within 
the authority given. 

346. Where one justifies an act as done under 
judicial process, what must he set forth? 

If an officer, he must show the writ; if any one dse, he 
must show not only the writ, but the judgment as well, out 
of which the writ arose. 

347. Must an officer show an)rthing more than the 
writ itself? 

Yes, he must show that it was properly returned according 
to law. 
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348. How must the alkgation of authority be 
proved? 

It must, in general, be strictly proved as laid. 

349. What is the seventh rule under this section? 

In general, whatever is alleged in pleading must be alleg- 
ed with certainty. 

350. What is the rule as to pleading performance 
of a covenant or condition? 

The party must not plead generally that he performed the 
covenant or condition, but must show specially the time, place, 
and manner of performance, and if the performance consists 
of several distinct acts, he must show specially the performance 
of each act 

351. When is a plea of performance generally a 
proper plea? 

When the subject comprehends such multiplicity of mat- 
ter as would lead to great prolixity ; when the condition is for 
the performance of matters set forth in another instrument, 
and these matters are in an affirmative and absolute form, and 
neither in the negative nor the disjunctive ; and when a bond 
is conditioned for indemnifying the plaintiff from the conse- 
quences of a certain act, a general plea of non damnificatus — 
that the plaintiff has not been damnified — ^is proper. 

352. What is the duty of the plaintiff in the cases 
where the defendant pleads performance generally? 

The plaintiff is required to show particularly in his repli- 
cation in what way the covenant or condition has been broken, 
in order to attain a certain issue. 
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353* What is the rule as to stating matter of evi- 
dence in pleading? 

It is not necessary in pleading to state that which is mere- 
ly matter of evidence. 

354. What is the second subordinate rule ? 

It is not necessary to state matter of which the court takes 
notice ex officio, as matters of law, history, political conditions, 
boundaries of states, etc. 

355. What is the difference in this respect between 
public acts and private acts ? 

Public acts are taken notice of ex officio, but private acts 
must be specially pleaded. 

356. What is the third rule ? 

It is not necessary to state matter which would come more 
properly from the other side. 

357. What is the meaning of this rule? 

That it is not necessary to anticipate the answer of your 
adversary. It is sufficient that each pleading should, in it- 
self, contain a good prima facie case, without reference to 
possible objections not yet urged. 

358. Is this rule without exceptions ? 

No ; there are exceptions in the pleas of estoppel and alien 
enemy, in which every possible objection of the adversary must 
be met and removed. 

359. What is the rule as to circumstances neces- 
sarily implied? 
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It is not necessary to allege them-— as that there was !!▼• 
ery or seisin, which is implied in an allegation of feoffment. 

360. Give the fifth rule? 

It is not necessary to allege what the law will presmne. 

361. How may you plead to avoid prolixity? 

A general mode of pleading is allowed where great pro- 
lixity is thereby avoided. 

362. What is the seventh rule? 

A general mode of pleading is often sufficient when the 
allegations on the other side must reduce the matter to cer- 
tainty. 

363. Give an illustration of this rule? 

In an action of debt on a bond in the cases mentioned in 
the answer to 351, the defendant is allowed to put in a general 
plea of performance, but the rule in question compels the plain- 
tiff to reduce the matter to a certainty in his replication by 
setting out a breach of the condition. 

364. When will a general plea of performance be 
improper? 

Where the covenants, or other matters, mentioned in the 
collateral instrument are either in negative, disjunctive, or 
alternative form. 

365. What is the rule as to the particularity re- 
quired in pleading? 

No greater particularity is required than the nature of the 
thing will conveniently admit. 
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366. What is the rule when the facts lie more in 
the knowledge of the opposite party? 

Less particularity is required when the fact lies more in 
the knowledge of the opposite party than of the party plead- 
ing» as, for example, where title is alleged in your adversary. 

367. What is the rule as to matter of inducement 
or aggravation? 

Less particularity is necessary in the statement of matter 
of inducement or aggravation than in the main allegations. 

368. When acts are valid at common law, but regu- 
lated' by statute, what is the rule? 

With respect to acts valid at common law, but regulated, 
as to the mode of performance, by statute, it is sufficient to use 
such certainty of allegation as was suffi^cient before the statute. 

369. How, if the thing was originally made valid 
by act of parliament? 

It must be pleaded with all the circumstances required by 
the act; as in case of a will of lands, it must be stated to have 
been made in writing. 

370. To what pleading does this rule apply? 

To the declaration only, and not to the plea, so that the 
defendant must plead the writing, although unnecessary at 
common law. 
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[SflCTlOK v.] 

OF RUUSS W^ICH TEND TO PREVENT OBSCUSITY AND CONFUSION! 

IN PLEADING. 

371. What is the first rule? 

Pleadingrs must not be insensible nor repugnant. 

372. When is a pleading insensible or repugnant? 

A pleading is insensible when it is rendered unintelligible 
by the omission of material words, or when it contains contra- 
dictory or inconsistent statements which destroy or neutralize 
each other. 

373. What if the repugnant allegation is merely 
superfluous or redundant? 

Such allegation is rejected and does not make the pleading 
bad. 

374. What is the second rule ? 

Pleadings must not be ambiguous, or doubtful, in mean- 
ing; and when two different meanings present themselves that 
construction shall be adopted which is most unfavorable to 
the party pleading. 

375- What degree of certainty is required in plead- 
ing in order to render it unambiguous? 

It must be certain to a common intent, that is, clear 
enough according to reasonable intendment or construction, 
though not worded with absolute precision. 

376. What are the three kinds of certainty? 
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I. Certainty to a common intent, that is, when words are 
used in their ordinary sense. 2. Certainty to a certain intent 
in general, that is, the meaning ascertainable upon a fair and 
reasonable construction without recurrence to possible facts 
which do not appear. 3. Certainty to a certain intent in every 
particular, that is, such technical accuracy of statement as pre^ 
eludes all questions of inference or presumption. 

377. What is a negative pregnant? 

It is such a form of negative expression in a pleading as 
may imply, or carry within it, an affirmative. 

378. Give an instance where, a special traverse is 
necessary to prevent a negative pregnant. 

If in an action of assault by a servant against his master, 
the defendant pleads that he moderately chastised the plaintiff 
as his servant, the plaintiff cannot traverse the allegation that 
the defendant moderately chastised him without causing a 
negative pregnant, and in order to avoid this he must use the 
special traverse, thus: That the defendant immoderately and 
excessively chastised him; absque hoc that he moderately 
chastised him. 

379. When will a verdict given on a negative 
pregnant support a judgment? 

If the issue is found for the party whose pleading caused 
the negative pregnant there will have to be a repleader, but if 
found in favor of the opposite party the court will give judg- 
ment accordingly. Such pleadings are cured by the Statute 32 
Henry VIII, provided the outcome is such that it is not im- 
possible to make the verdict support a judgment. If it is im- 
possible to tell from the verdict what part of the pleading it 
was given, on there will have to be a repleader. 
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380. What if the implied affirmative matter does 
not help the other side? 

The pleading is good and does not cause a negative preg- 
nant. For example, if in an action of debt the plea sets up 
an usurious contract to pay 10 per cent, and the plaintiff re- 
plies that he (the defendant) did not corruptly agree to pay 
10 per cent, this will not be a negative pregnant, although 
open to the implication that the defendant agreed to pay less 
than 10 per cent, because the usurious contract must be 
strictly proven, and the implied matter would not help the 
defendant 

381. What is an affirmative pregnant? 

An affirmative allegation implying some negative in favor 
of the adverse party. For example, if to an action of assump- 
sit, which is barred by the statute of limitations in six years, 
the defendant pleads that he did not undertake, etc., within 
ten years, a replication that he did imdertake, etc., within 
ten years would be an affirmative pregnant, since it would im- 
pliedly admit that the defendant had not promised within six 
years. 

382. What is the third rule ? 

Pleadings must not be argumentative. In other words, 
they must advance their positions of fact in an absolute form, 
and not leave them to be collected by inference. 

383. Will two affirmatives or two negatives make 
a good issue? 

No; the traverse by the second affirmative or negative 
would be argumentative and open to demurrer on that ground. 

384. Is there any exception to this rule? 
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Where in the form of words there is a double affirmative, 
yet in effect there is a sufficient negative and affirmative, the 
two affirmatives will then make a good issue. 

385. What is the fourth rule? 
Pleadings must not be in the alternative. 

386. What is the fifth rule? 

Pleadings must not be by way of recital, but must be 
positive in their form. 

387. Give the sixth rule and its meaning. 

Things are to be pleaded according to their legal effect or 
operation. The meaning is that in stating an instrument or 
other matter in pleading, it should be stated not according to 
its terms, or its form, but according to its effect in law. 

388. What is the exception to this rule? 

In an action for written or verbal slander the words 
themselves must be set forth, as the action turns on the words 
used. 

389. What is the rule as to the observation of 
forms? 

Pleadings should observe the known and ancient forms of 
expression, as contained in approved precedents. 

390. How as to the commencements and con- 
clusions? 

Pleadings should have their proper formal commence- 
ments and conclusions. 

391. What is the prayer of judgment? 
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It is the formal conclusion of all such pleadings as do not 
tender issue, and each form of action has its own peculiar 
formula. 

392. What is the form of commencement and con- 
clusion of pleadings subsequent to the replication ? 

* 

Those of the defendant follow the form of the plea ; those 
of the plaintiff follow the form of the replication. 

393. How do pleadings which tender issue con- 
clude? 

To the country if the trial is to be by jury, or with other 
formula according to the mode of trial to be had. 

394. What is the consequence of an improper com- 
mencement or conclusion ? 

It renders the pleading open to the special demurrer. 

395. Is it sufficient if the commencement alone 
prays the proper judgment? 

Yes, although the conclusion prays an improper judg- 
ment; and the converse case, as proper prayer in the con- 
clusion, with improper commencement, has been held the 
same way. 

396. If a pleading commences and concludes in 
abatement and contains matter in bar, to what class 
does it belong? 

It is a plea in abatement, as the commencement and con- 
clusion have the effect of defining the character of the plead- 
ing. 
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397- What is the ninth rule? 

A pleading which is bad in part is bad altogether. 

398. What is the meaning of this rule ? 

It is that if in any material part of a pleading, or in refer- 
ence to any of the material things which it undertakes to an- 
swer, the pleading is bad, though in other respects it be free 
from objection, the whole of it is open to demurrer; so that, 
if the objection be good, the whole pleading in question is 
overruled and judgment given accordingly. 

399. What is the eflFect of demurring to the whole 
of a declaration bad only in part? 

If a declaration is good in part, though bad as to another 
part relating to a distinct demand divisible from the rest, and 
the defendant demurs to the whole, instead of confining his 
demurrer to the faulty part, the court will give judgment for 
the plaintiff. 

[SECTION VI.] 

Of RUI.ES WHICH TEND TO PREVENT PROUXITY AND DELAY IN 

PI«EADING. 

400. What is the first rule? 
There must be no departure in pleading. 

401. What is a departure? 

A departure takes place when, in any pleading, a party, 
either in point of fact or in point of law, deserts the ground he 
took in his last antecedent pleading, and resorts to another. 

402. At what stage in the pleadings can a de- 
parture take place? 
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Not before the replication; but it usually occurs in the 
rejoinder. 

403. What is the test of a departure ? 

That which is a departure in pleading is a variance in evi- 
dence, and if the evidence in support of the pleading in which 
the departure is alleged to have occurred will support the alle- 
gations of the former pleadings there is no departure. 

404. May a departure take place in matter of 
law? 

Yes ; there is a departure if the party puts the same facts 
on a new ground in point of law, as if he relies on the effect 
of the common law in his declaration and on a custom in his 
replication, or on the effect of the common law in his plea 
and a statute in his rejoinder. 

405. Why is a departure fatal? 

Because it tends to retard the development of an issue, 
and if one departure was allowed the parties might, on the 
same principle, shift their grounds as often as they pleased. 

406. What is the second rule ? 

Where a plea amounts to the general issue, it should be so 
pleaded. 

407. What is the meaning of this rule? 

It is that if instead of traversing the declaration in the 
appropriate form of the general issue the party pleads in a 
more special way matter which is constructively and in effect 
the same as the general issue, such plea will be bad, and the 
general issue ought to be substituted. 
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408. Give the third rule? 
Surplusage is to be avoided. 

409. What is surplusage? 

Any unnecessary matter of whatever description, and it 
includes all matter wholly foreign to the issue, all matter 
which, though not wholly foreign, does not require to be 
stated, and all matter of unnecessary prolixity. 

410. Is surplusage a subject for demurrer? 

No; but the court will, on motion, refer the pleading to a 
master and have such surplusage stricken out. 

411. What is the consequence of surplusage? 

If it is not stricken out, the party who has pleaded with 
such unnecessary particularity has to sustain an increased 
burden of proof, and incurs greater danger of a variance. 

[SECTION VII.] 
Of CERTAIN MISCSIXANAOUS RULES. 

412. Give the eleven rules under this section? 

1. The declaration should commence with a recital of the 
original writ. 

2. The declaration must be conformable to the original 
writ. 

3. The declaration should, in conclusion, lay damages and 
allege production of suit 

4. Pleas must be pleaded in due order. 

5. Pleas must be pleaded with defense. 

6. Pleas in abatement must give the plaintiff a better 
writ or bill. 
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7. Dilatory pleas must be pleaded at a preliminary stage 
of the suit. 

8. All affirmative pleadings which do not conclude to the 
country must conclude with a verification. 

9. In all pleadings where a deed is alleged, under which 
the party claims or justifies, profert of such deed must be 
made. 

10. All pleadings must be properly entitled of the court 
and term. 

11. All pleadings ought to be true. 

413. In what actions must the declaration allege 
damages? 

In personal and mixed actions, but not in real actions. 

414. What is the limit to the amount of damages 
that may be recovered? 

The plaintiff cannot recover greater damages than he has 
laid in the conclusion of his declaration. 

415. What actions must conclude with a pro- 
duction of suit? 

All actions, whether real, personal, or mixed. 

416. What is the order of pleading? 

First to the jurisdiction of the court. Second, to the 
disability of the person — of the plaintiff or of the defendant. 
Third, to the count or declaration. Fourth, to the writ, either 
as to its form — ^for matter appearing on the face of the writ, 
or for matter dehors the writ— or to the action of the writ 
Fifth, to the action in bar thereof. 

417. May the defendant use all these pleas in the 
same action? 
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Yes, if pleaded in the order given ; but by pleading any of 
these pleas the defendant is taken to waive or renounce all 
pleas of a kind prior in the series. 

418. Can the defendant plead more than one plea 
of the same kind? 

Yes, by leave of the court first had and obtained; but 
such leave will not generally be granted with respect to pleas 
of a dilatory nature. 

419. What is the effect of taking issue of fact 
upon any plea? 

The judgment on such issue either treminates or (in case 
of a plea in suspension) suspends the action; and the de- 
fendant cannot resort to any other kind of plea. 

420. What is the meaning of "defense?" 

It signifies a certain form of words by which the plea is 
introduced, and imports a denial of the right of the plaintiff. 

421. What was half defense, and what full de- 
fense? 

By half defense the defendant reserved the right to plead 
to the jurisdiction or in disability of the plaintiff; and by full 
defense the defendant reserved no such right, but offered to 
defend 'Vhen and where it shall behoove him." 

422. What is the meaning of the rule that a plea 
in abatement must give a better writ? 

That in pleading a mistake of form in abatement of the 
writ or bill, the plea must, at the same time, correct the mis- 
take, so as to enable the plaintiff to avoid the same objection 
in framing his new writ or bill. 
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423. When must dilatory pleas be pleaded ? 

Only at a preliminary stage of the suit They are not al- 
lowed after full defense, nor after a general imparlance, nor 
after oyer or a view, nor after a voucher to warranty, nor 
after a plea in ban 

424. When must a pleading conclude to the coun- 
try, and when with a verification? 

When an issue is tendered to be tried by jury the plead- 
ing must conclude to the country. In all other cases plead- 
ings, if in the affirmative form, must conclude with a verifica- 
tion. 

425. What are the two kinds of verification? 

Common and special. A common verification is that 
which applies to ordinary cases and is in the following form : 
"And this the said A. B. (or C. D.) is ready to verify." 
Special verifications are used only where the matter pleaded is 
intended to be tried by record or by some other method than 
a jury, and are in the following forms: ''And this the said 
A. B. (or C. D.) is ready to verify by the record," or, "And 
this the said A. B. (or C. D.) is ready to verify when, where, 
and in such manner as the court here shall order, direct, or 
appoint" 

426. What is the meaning of the rule that when 
a deed is alleged profert must be made? 

Where any party pleads a deed and claims or justifies 
under it, the mention of the instrument is accompanied with 
a formula to this effect: "One part of which said indenture, 
sealed with the seal of the said A. B. (or C. D.), the said 



plaintiff (or defendant) now brings here into court, the .date 
whereof is the day and year aforesaid." This formula is call* 
ed making prof ert of the deed. 

427. In what cases does this rule apply? 

Only to cases where there is occasion to mention the deed 
in pleading, and where the party claims under the deed or jus- 
tifies under it, and relies upon the direct and intrinsic opera- 
tion of the deed. 

428. Is the necessity of making profert ever dis- 
pensed with? 

Yes, where the deed is lost or destroyed through time or 
accident, or is in the possession of the opposite party. 

429. What is the reason for the rule requiring 
profert to be made ? 

So that the court may be enabled, by inspection, to judge 
of the sufficiency of the deed or other instrument. 

430. What is "sham" pleading? 

It is a practice of pleading, for the mere purpose of delay, 
a matter which the pleader knows to be false. 

431. Is there any exception to the rule that all 
pleadings ought to be true? 

Yes ; in the case of certain fictions established in pleading 
for the convenience of justice, as the fictitious demise in 
ejectment and the fiction in trover that the defendant found 
the goods in question. 
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Questions and Answers on Equity 

Pleading. 



1. Whaf is a bill in equity? 

A complaint in writing, addressed to the chancellor, or 
the person holding the great seal, containing the names of the 
parties, a short statement of the case, and a prayer for relief 
and proper process. 

2. How arc bills classified? 

Into original bills, bills not original, and bills in the na- 
ture of original bills. 

3. What is an original bill? 

One which relates to some matter which has never been 
before litigated in the court by the same parties standing in 
the same interests. 

4. What is a non-original bill ? 

One which relates to some matter already litigated in the 
court by the same persons, and which is either an addition to, 
or a continuance of, an original bill, or both. 

5. What arc bills in the nature of original bills? 

Those which, though occasioned by, or seeking the benefit 
of, a former bill, or of a decision made upon it, or attempting 
to obtain a reversal of a decision, are not considered as a 
continuance of the former bill, but in the nature of original 
bills. 
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6. How are original bills divided? 

Into those praying refief and those not praying relief. 

7. Name the original bills praying relief? 

Those praying the decree or order of the court tonching 
some right claimed hy the plaintiff in opposition to some right 
claimed hy the defendant; bills of interpleader; and bills pray- 
ing the writ of certiorari 

8. Name the original bills not praying relief? 

Bills to prepetuate testimony, bills to take testimony de 
bene esse, and bills for discovery. 

9. What are the non-original bills? 

I. Stipplemental bills. 2. Bills in the nature of supple- 
mental bills. 3. Bills of revivor. 4 Bills in the nature of 
bills of revivor. 5. Bills both of revivor and supplement. 

10. Name the kinds of bills in the nature of origi- 
nal bills? 

I. Cross-bills. 2. Bills of review. 3. Bills in the nature 
of bills of review. 4. Bills to impeach decrees on the ground 
of fraud. 5. Bills to suspend the operation of decrees on 
special circumstances. 6. Bills to carry decrees into execu- 
tion. 

11. What must a bill praying the decree or order 
of the court touching rights claimed by the plaintiflF 
in opposition to rights claimed by the defendant show? 

The rights of the person exhibiting the bill ; by whom and 
in what manner he is injured ; in what he desires the assistance 
of the court, and that he is without remedy, except in a court 
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of equity, or can be most effectually relieved there. In addi- 
tion to this bill may pray that the defendant may answer 
upon oath the matters charged in the bill, and also the relief 
to which the plaintiff considers himself entitled. 

12. What are the nine parts of a bill in equity? 

I. The address of the bill to the person holding the great 
seal. 2. The introduction, which contains the names of the 
parties, their descriptions and addresses. 3. The premises, or 
stating part of the bill, which contains a statement of the 
plaintiff's case. 4. The confederating part, in which the de- 
fendants are charged with combination. 5. The charging 
part, in which the plaintiff may set up matter of avoidance to 
pretended defenses which the defendant may set up. 6. The 
clause of jurisdiction, which is intended to show that the case 
stated is within the jurisdiction of the court. 7. The inter- 
rogating part, inserted with a view to compelling a full and 
complete answer. 8. The prayer for relief. 9. The prayer for 
process to compel the appearance and answer of the defend- 
ants. 

13. What is a bill of interpleader? 

It is an original bill filed by a party against two or more 
persons who claim from him the same debt or duty, praying 
the court to compel them to litigate their rights, that he may 
know to whom the debt or other duty is due. 

14. Under what conditions may a bill of inter- 
pleader be filed ? 

Where two or more persons claim the same debt or duty 
from the plaintiff by different or separate interests, and he, 
claiming no interest in the debt or duty, fears he may suffer 
injury from their conflicting claims. 



96 

15. What must be the nature of the conflicting 
claims ? 

They must be of the same nature and character, the bill of 
interpleader only being proper when there is a privity of some 
sort between all the parties, such a privity of estate, title, or 
contract. When the claimants assert their rights under ad- 
verse titles, and not in privity, and where their claims are of 
different natures, this bill is improper. (This has been 
changed by statute in most States.) 

16. What must the plaintiff show in the bill of 
interpleader? 

He should state the several claims of the defendants, and 
show that he has no interest in the thing in controversy. He 
must also annex an affidavit that there is no collusion between 
himself and any of the parties, and if money is due from him 
he must pay it into court, or at least offer to do so by his bill. 

17. What is the object of the bill praying the writ 
of certiorari? 

It is to remove a suit in equity pending in some inferior 
court into the Court of Chancery, or into some other proper 
superior court of equity, on account of some alleged incompe- 
tency of the inferior court, or some injustice in its proceed- 
ings. This bill is not in use in this country. 

18. What must the plaintiff state in this bill? 

The proceedings in the inferior court, and the cause of the 
incompetency of such court It then prays a writ of certiorari 
to remove the cause to the superior court. It docs not pray 
that the defendant may answer or even appear to the bill, and 
consequently prays no writ of subpoena. 
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19. What is a bill to perpetuate testimony ? 

A species of original bill not praying relief, whose object 
is to assist other courts by preserving evidence to prevent 
future litigation. 

20. When may this bill be filed ? 

When a person is threatened with a suit at some future 
time and is himself incapable of bringing the suit, and has ma- 
terial witnesses whose testimony he is liable to lose by death or 
departure from the jurisdiction before the trial is brought. 

21. What must the plaintiff state in this bill? 

The matter touching which he is desirous of giving evi- 
dence; that he has some present interest in the subject-matter 
and not a mere expectancy ; that the defendant has or claims to 
have an interest in the subject-matter, and that the facts to 
which the testimony relates cannot be immediately investigated 
in a court of law at the suit of the plaintiff. 

22. What is a bill to take testimony de bene esse, 
and how does it differ from a bill to perpetuate testi- 
mony? 

It is a bill to take the testimony of witnesses in aid of a 
pending trial at law where such testimony is in danger of being 
lost before it can be taken at the trial, either from the death or 
departure of the witness, or from other causes. If the witness 
can be produced at the trial he must testify on the witness 
stand ; if not, the testimony de bene esse may be read as evi- 
dence. It differs from a bill to perpetuate testimony in that it 
isl always taken in aid of a pending trial at law, while the 
latter is taken with a view to preventing future litigation. 

23. What must be stated in this bill ? 
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The bill must allege all the material facts upon which the 
right to maintain the bill depends, as that the witness is aged» 
infirm, or about to leave the country, and it should also con- 
tain an affidavit of the circumstances by which the testimony 
is in danger of being lost. 

24. What is a bill of discovery ? 

While every bill except the bill of certiorari seeks a discov- 
ery of the facts relating to the plaintiffs case, the bill of dis- 
covery properly so called is a bill brought by a party to a 
suit at common law (or any other legal proceeding merely 
civil), for the discovery of facts, deeds, or writings in the 
knowledge or custody of the defendant to the bill, who is a 
party in opposite interest in the suit at law, in order to en- 
able the plaintiff in the bill to prosecute or defend the action 
at law. This bill seeks no relief in consequence of the dis- 
covery, but may pray the stay of proceedings at law until 
the discovery is made. 

25. What is the necessity for this bill ? 

It is a rule of common law that one party cannot put the 
other on the witness stand, and in order to get at his knowl- 
edge his opponent must resort to an independent proceeding. 

26. What should this bill show ? 

The bill should show that the plaintiff has a title and in- 
terest in the subject-matter sufficient to constitute a just 
ground for a suit or defense at law; that the discovery is asked 
for the purpose of some suit brought or intended to be 
brought; that the defendant has some interest in the subject- 
matter of the discovery ; that the discovery is material to the 
prosecution or defense at law; and it must set forth particu- 
larly the matters to which the discovery is sought It must 
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also set forth the nature of the suit if brought, or the nature 
of the claim to support a suit to be brought, and against whom 
in particular it is to be brought 

27. What is a supplemental bill? 

It is a bill filed for the purpose of adding something to an 
original bill which either did not exist when the original bill 
was filed or was not known or the importance of which was 
not appreciated or understood until the defendant put in his 
defense. 

28. For what purposes may a supplemental bill be 
filed? 

To bring before the court some event which has happened 
since the filing of the original bill and before the decree, if 
such matter does not amount to an abatement ; to state matter 
which was in existence at the time of filing the original bill if 
the plaintiff has failed to amend his bill before it is too late 
for amending, and to add new parties when it is too late to 
amend for that purpose. 

29. What is the rule as to introducing matter by 
amendment? 

If the matter was in existence at the time the original bill 
was filed it must generally be introduced by an amendment, 
one of the features of an amendment being that it relates back 
to the time of filing the original bill. 

30. When is it necessary to introduce by supple- 
mental bill matter which was in existence at the time 
of filing the original bill ? 

When the plaintiff omits to amend until the cause has 
proceeded through several stages, he will not be allowed to 
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amend thd original bill ; for to allow him to change the bill by 
amendment would dislocate the whole proceedings, as the en- 
tire suits hinges upon the original bill. In such case he will 
be required to introduce such matter by supplemental bill. The 
rule is that the liberty allowed the plaintiff of amending his 
original bill becomes the more circumscribed as the suit draws 
to a close, and by the same proportion his right of using the 
remedy by supplemental bill increases. 

31. Can a supplemental bill be used to state a new 
case? 

No. If the original bill is defective such defects may be 
supplied by supplemental bill, but it cannot be used to state an 
entire new case. 

32. Is it a matter of right for a plaintiff to inter- 
rupt the course of a suit by a supplemental bill? 

No. ^The plaintiff must show that he has not been negli- 
gent in failing to introduce the matter at an earlier stage by 
amendment. 

33. When cannot matter occurring after the filing 
of the original bill be introduced by a supplemental 
bill? 

When such matter amounts to an abatement of the suit. 
In such cases a bill of revivor is necessary. 

34. In what way can a remainderman or rever- 
sioner after an estate tail get the benefit of a suit be- 
gun by the tenant in tail ? 

By a supplemental bill. The reason for this is that it was 
in the power of the tenant in tail to destroy the remainder or 
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reversion at any time by suffering a common recovery, and the 
remainderman is therefore allowed to take by the mere grace 
and charity of the tenant in tail. The remainderman thus 
taking is treated much the same as an heir, but as it is not a 
proper case for a bill of revivor he is allowed to proceed with 
the suit by a supplemental bill. 

35. What should! be stated in a supplemental bill ? 

The original bill, and the proceedings thereon; and if it 
is occasioned by an event subsequent to the original bill it 
should state that event and the consequent change with re- 
spect to the parties; and, in general, it should pray that the 
defendant may appear and answer the charges it contains. 

36. What is the difference between a supplemental 
bill and an original bill in the nature of a supplemental 
bill? 

The principal difference is that a supplemental bill is 
proper only when the same parties, or the same interests, re- 
main before the court; while an original bill in the nature of 
a supplemental bill is applicable when new parties, with new 
interests, arising from events since the institution of the 
suit, are brought before the court. 

37. Hov^r can a remainderman or reversioner ob- 
tain the benefit of a suit commenced by a tenant for 
life? 

By filing an original bill in the nature of a supplemental 
bill. He must first prove to the chancellor that it is equitable 
and just that he should have the benefit of the former suit, 
upon which he may obtain a special decree allowing him to 
proceed. 
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38. When plaintiflF assigns his entire interest in 
the subject-matter of the suit, how can the assignee 
obtain the benefit of the proceedings? 

If it is an assignment of a legal interest, the assignee may 
proceed by filing an original bill in the nature of a supple- 
mental bill. This bill is necessary to enable the assignee to 
show to the court that the assignment is a valid one and not 
that of a mere chose in action. If the interest is an equitable 
one and the assignment is by operation of law, the result is 
the same; but if it is an assignment by deed the courts do 
not consider the assignee a necessary party, although they will 
allow him to come in. 

39. How if plaintiff makes a partial assignment 
only? 

The assignee may be brought in by a supplemental bill. 

40. What if the defendant assigns his interest? 

His assignee is brought in by a supplemental bill, as there 
is no change in the status of the plaintiff's case. 

41. What should be stated in an original bill in 
the nature of a supplemental bill ? 

The original bill, in the proceedings upon it, the event 
which has determined the interest of the former party, by or 
against whom the former bill was exhibited, and the manner 
in which the property has vested in the person who has be- 
come entitled. 

42. What is a bill of revivor? 

It is a bill filed for the purpose of reviving and continu- 
ing a suit in equity whenever there is an abatement of the suit 
before its final consummation. 
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43- What is an abatement in equity? 

It is an event that renders an interest which survives 
that event no longer represented in the suit. 

44. What is the difference between an abatement 
at common law and in equity? 

An abatement at common law is an entire overthrow or 
destruction of the suit ; in equity it is only a suspension of all 
proceedings in the suit, from the want of proper parties capa- 
ble of proceeding therein. At law the suit is absolutely dead; 
but in equity it is merely in a state of suspended animation, 
and may be revived. 

45. What are the principal causes of abatement of 
a suit in equity? 

The death of either plaintiff or defendant or the mar- 
riage of a feme sole plaintiff are the principal, if not the only 
causes. Upon the marriage of a feme sole defendant the suit 
does not abate, although her husband ought to be named in 
the subsequent proceedings. 

46. In whose favor does a bill of revivor lie? ' 

A bill of revivor, properly so called, lies only by or against 
the persons who are pointed out by law as the proper repre- 
sentatives of the deceased party; as the executor or adminis- 
trator if the suit respects personal property, and the heir if 
it respects real estate. 

47. In what cases will the death of a party not 
cause an abatement? 

I. When the interest of the party dying wholly determines 
by his death, as in the case of a tenant for life, the suit may 
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proceed for or against the remaining parties without a bill of 
revivor; but if the party so dying is the only plaintiff or de- 
fendant it puts an end to the suit, no subject of litigation re- 
maining. 2. Where several persons are suing as the represen- 
tatives of a large number, as in the case of several creditors 
suing on behalf of themselves and other creditors. 3. When 
two joint tenants exhibit a bill and one dies, the suit does not 
abate, as the whole interest belongs to the survivor. 

48. What may be disputed under a bill of revivor? 

As a bill of revivor only lies in favor of the persob 
pointed out by law, his right to revive is never the subject 
of dispute, but his identity may be disputed. 

49. What party may file a bill of revivor? 
Generally the plaintiff only may revive a suit. 

50. When may defendant file a bill of revivor? 

If a decree has been entered that the plaintiff and defend- 
ant come to an accounting, and the plaintiff dies, the defend- 
ant may revive, as in this case both parties are actors and 
equally entitled to the account. Also if a decree has been 
rendered for the defendant with costs he may revive; and 
this right may be said to extend to all cases where the de- 
fendant may derive a benefit from further proceedings. 

51. What should be stated in a bill of revivor? 

The original bill, the parties to it, its prayer and object, 
the proceedings thereon, and the abatement. It should also 
show the title of the plaintiff to revive the suit, and state so 
much new matter as is necessary to show how the plaintiff 
becomes entitled to revive, and pray that the suit be revived in 
his favor. 
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52. What are the two kinds of bills in the nature 
of bills of revivor? 

An original bill in the nature of a bill of revivor, and a 
supplemental bill in the nature of a bill of revivor. 

53. In what case is an original bill in the nature 
of a bill of revivor necessary? 

If the plaintiff in a suit concerning real property dies and 
devises the subject-matter of the suit, the devisee, in order to 
proceed with the suit, must file an original bill in the nature 
of a bill of revivor. In this bill he must state the case anew 
in order to show to the court that the devise was a valid 
one, and not merely the transfer of a chose in action, which 
was against the policy of the common law. 

54. What if the devisor was defendant in the suit? 

In this case the plaintiff must file a supplemental bill in 
the nature of a bill of revivor. It is not necessary to state 
the whole case anew in this instance, as the right of thie 
plaintiff is in no way affected by the devise of the defendant's 
interest, the only thing necessary for plaintiff to show being 
that the devisee against whom he files this bill is the person 
entitled to revive. 

55. Why cannot the devisee us an ordinary bill 
of revivor? 

He is not the person pointed out by law as the proper rep- 
resentative ; and it is necessary to make the heir at law a party 
in order that he may have an opportunity to litigate the va- 
lidity of the devise, which could not be done under an ordi- 
nary bill of revivor. 
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56. Do these two bills in the nature of bills of re- 
vivor apply to personalty? 

No. The law requires that all personal property shall go 
through a regular course of administration in the hands of an 
administrator or executor, who may file a bill of revivor. 

57. What is a bill of revivor and supplement? 

It is a mere compound of a supplemental bill and a bill of 
revivor, joined for convenience, and in its distinct parts must 
be framed and proceeded upon separately . 

58. When is this bill proper? 

When there is an abatement of the suit, and at the same 
time defects are to be supplied or new events are to be stated, 
as if a feme sole plaintiff before her marriage conveys the 
subject-matter of the suit to trustees for her separate use. 
The marriage causes an abatement and the conveyance to 
trustees is cause for a supplemental bill, so the two bills are 
combined for convenience. 

59. What is a cross-bill? 

It is a bill brought by the defendant in a suit against the 
plaintiff in the same suit, or against other defendants in the 
same suit, or both, touching the matters in question in the 
original bill 

60. For what purposes may this bill be filed? 

First, to obtain a necessary discovery of facts in aid of 
the defense to the original bill, and, second, to obtain full re- 
lief to all the parties touching the matters of the original bill. 

61. What is the necessity of a cross-bill for dis- 
covery? 
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It is a rule in equity that the plaintiff in a suit cannot be 
examined as a witness in that suit, and if his testimony is 
wanted by the defendant as to any material facts it must be 
obtained by a cross-bill. 

62. When is a cross-bill for relief proper? 

When the original bill is brought for the specific perform- 
ance of a written contract which the defendant claims ought 
not to be enforced and at the same time insists that it should 
be delivered up to be canceled. 

63. What restriction is there as to the parties and 
subject-matter of a cross-bill ? 

A cross-bill can only be filed against parties to the origi- 
nal bill and can only relate to the subject-matter of the origi- 
nal bill, and its object must be necessary to the proper de- 
termination of the original suit. 

64. When should the cross-bill be filed? 

At any time before the passing of publication. It is usual 
to file it at the time the answer is filed, as it contains the same 
matter as is contained in the answer, though not necessarily 
all of it. 

65. Are there exceptions to the rule requiring the 
cross-bill to be filed before publication ? 

Yes. I. When the chancellor directs a cross-bill to be 
filed and brought on for hearing with the original bill to en- 
able him to give a complete and adequate decree. 2. In case 
of matter arising after the cause is at issue, when the cross- 
bill fills the office of a plea puis darreign continuance at com- 
mon law. 3. If the plaintiff in the cross-bill is willing to go 
to a hearing upon the depositions already published, he may 
file a cross-bill after publication. 
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66. What was the object of the rule requiring tlie 
cross-bill to be filed before publication? 

To prevent the danger of perjury and subornation of 
perjury which would arise if the parties should, after publi- 
cation, examine witnesses de novo as to the same matter be- 
fore examined to. 

67. When may a cross-bill be filed in this coun- 
try? 

As the parties are present at the examination of witnesses, 
passing of publication does not apply here, and a cross-bill 
may be filed at any time before the decree. 

68. Must a cross-bill be founded on a recognized 
head of equity jurisdiction? 

No, it need not be, for the reason that the defendant is 
entitled to any defense he can command. Thus, a cross-bill 
may be founded on matter of law, but must not ask any re- 
lief not equitable in its character. 

69. What is the rule as to the time of answering 
a cross-bill? 

The plaintiff in the original bill is entided to have the 
answer to his bill before he can be compelled to answer the 
cross-bill. 

70. What should be stated in the cross-bill? 

The parties to the original bill, its prayer and object, the 
proceedings thereon, and the rights of the party exhibiting the 
bill which are necessary to be made the subject of cross liti- 
gation. 
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71. What is a bill of review? 

It is a bill the object of which is to procure an examina- 
tion and alteration or reversal of a decree made upon a 
former bill, which decree has been signed and enrolled. It 
is analogous to the motion for a new trial at law, either for 
errors of law committed by the judge in admitting or refusing 
evidence or for newly-discovered evidence, and is also similar 
to a writ of error in many respects. 

^2. In what two instances may a bill of review 
be filed? 

First, where there is an error in law apparent on the face 
of the decree, and, second, upon the discovery of new and 
material matter, after publication has passed in the cause, 
such as might, if known, have produced a different deter- 
mination. 

73. What must be the nature of the error in law 
to found a bill of review? 

It must be such error as is apparent on the face of the de 
cree, and not one which will necessitate a re-examination of 
the whole case, that being the proper office of the court upon 
an appeal. 

74. What must be the nature of the newly-discov- 
ered matter to found a bill of review ? 

It must be such new matter as would change the merits of 
the claim upon which the decree was founded, and must have 
come to the knowledge of the party too late to have been 
used at the original hearing. 

75. What must the plaintiff in this bill show as to 
the new matter? 
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He must accompany his bill with an affidavit stating the 
nature of the new matter, in order that the court may exercise 
its judgment on the relevancy and materiality of such matter, 
and must also show .that it was not from his negligence that 
the matter was not discovered in time for the original cause. 

76. What is the rule as to the performance of the 
decree? 

Generally before the court will allow a bill of review the 
party must show that he has performed the decree. This is to 
prevent the use of the bill for purposes of delay. But if the 
decree be for the performance of some act which would ex- 
tinguish the party's right, as the execution of a release or the 
delivery of a paper for cancellation, the court will not require 
a performance. 

yy. Is leave of the court necessary to file a bill of 
review? 

Not when the bill is founded on error of law ; but when it 
is founded on new matter the party must first obtain the leave 
of the court by showing that the matter is the proper founda- 
tion for a review. 

78. Can a bill of review be filed after the decree 
has been affirmed by the highest appellate court? 

A bill of review for error in law cannot be brought after 
such affirmance, for the appellate court has pronounced, in ef- 
fect, that it is not erroneous, and to allow a review after that 
would be disrespectful. But it is different when the bill is 
founded on new matter, as the appellate court has only affirm- 
ed the decree as based upon the facts then in the case, and the 
new matter may show the case in an entirely new light. 
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79. After what kind of a decree will a bill of re- 
view lie? 

Only after a final decree, as the court may, before final 
decree, vary or rescind an interlocutory decree. 

80. Within what time must a bill of review be 
brought? 

As a bill of review is analogous to a writ of error, courts 
of equity follow the law in this respect and require a bill of 
review to be brought within the proper time for bringing a 
writ of error. 

81. Who may file a bill of review, strictly so call- 
ed? 

Only parties to the original suit and their privies in repre- 
sentation, such as heirs, executors, and administrators, these 
being the only persons bound by the decree. 

82. How may a person having an interest, though 
not bound by the decree, obtain an examination and 
reversal of a decree. 

When a person in interest and in privity of title or estate, 
such as a devisee or remainderman, is aggrieved by a decree, 
he is entitled to maintain an original bill in the nature of a 
bill of review, so far as his interest is concerned. 



83. What must be stated in a bill of review? 
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1' The former bill, the proceedings thereon, the decree, the 

^' point by which the party exhibiting the bill considers himself 

^ aggrieved, and the error of law or matter discovered upon 

which he seeks to impeach it. 
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84- What was the office of a bill in the nature of 
a bill of review ? 

When before the enrollment of a decree it was sought to 
be reversed for error of law, the party seeking such reversal 
filed a bill in the nature of a bill of review, the bill of review 
proper only being applicable when the decree was enrolled. 

85. When was a supplemental bill in the nature of 
a bill of review necessary? 

If it was sought, before the decree was enrolled, to. re- 
verse it on the ground of new matter or newly-discovered 
matter, the party filed a supplemental bill in the nature of a 
bill of review, it being supplemental so far as it introduced 
the new matter. 

86. What is the modem practice when it is sought 
to reverse a decree before enrollment, or, in this coun- 
try, during the term in which it was entered ? 

As it is within the power of the court to alter or reverse 
a decree before enrollment, or, in this country, during the 
term in which it was entered, the practice is to petition the 
court for a rehearing instead of filing a bill in the nature of a 
bill of review, or a supplemental bill in the nature of a bill of 
review. This is the course whether the ground of reversal is 
error in law or newly-discovered matter. 

87. What is a bill to impeach a decree on the 
ground of fraud ? 

It is an original bill brought to impeach a decree on the 
ground that it was obtained by fraud, and is in the nature of 
a bill of review. 
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88. What must be the nature of the fraud to sup- 
port this bill ? 

It must be such fraud as induced the court to proceed to a 
decree in a cause where in reality there was no real contest 
between the parties and the court was imposed upon by the 
party obtaining the decree, as where a party has been in- 
duced by his opponent to stay away from court upon the 
promise that the case would not be called up. In such a case 
the party against whom the decree was rendered had no op- 
portunity to defend himself. But a court will not set aside a 
decree on the ground that it was obtained by perjured testi- 
mony, because the party had a right to object to it. 

89. What should be stated in this bill ? 

The decree, the proceedings which led to it, and the cir- 
cumstances of fraud on which it is impeached. 

90. What is a bill to suspend or avoid the operation 
of a decree on special circumstances? 

It is a bill in the nature of an original bill asking tlje 
court to set aside a decree on special circumstances, which 
would render it inequitable to allow the decree to be en- 
forced. This bill is of rare occurrence, only one instance of it 
being given in the books. 

91. What is the office of a bill to carry a former 
decree into execution? 

When, from the neglect of parties or some other cause, it 
becomes impossible to carry a decree into execution without 
overriding some interest not bound by it, the party whose in- 
terest is thus threatened may obtain a hearing and thus pro- 
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tect his rights by filing this bill. This bill may also be brought 
to carry into execution the decree of an inferior court of 
equity. 

92. What may the court do under this bill? 

In general it only enforces and does not vary the decree, 
but in some cases it will reccmsider the original directions and 
vary them in case of mistake, and it has even refused to en* 
force the decree. 

93. What is the nature of this bill ? 

It is generally partly an original bill and partly a bill in 
the nature of an original bill, and sometimes it is likewise a 
bill of revivor, or a supplemental bill, or both. Its frame is 
varied accordingly. 

94. What are the modes of defense in equity? 

I. By demurrer, by which the defendant asks the judg- 
ment of the court whether he shall be compelled to answer 
the bill or not. 2. By plea, whereby he shows some cause 
why the suit should be dismissed, delayed, or barred. 3. By 
answer, which confesses and avoids or traverses the matters 
in the bill 4. By disclaimer, which seeks at once the termina- 
tion of the suit by the defendant disclaiming all right and 
interest in the matter sought by the bill. 

95. May the different modes of defense be joined ? 

Yes. All or any of them may be joined, provided each 
relates to a separate and distinct part of the bill. Thus, the 
defendant may demur to one part of the bill, plead to another, 
answer to another, and disclaim as to another. 

96. What is a demurrer in equity? 
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It is an adlegation by the defendant that, assuming every- 
thing stated in the bill to be true, the plaintiff is not entitled 
to relief, and that he will go no further until the court has 
decided whether the bill in point of law is sufficient to main- 
tain the suit 

97. How are demurrers in equity divided ? 

Into general and special. The general demurrer assigns 
no particular cause, and is only used when the demurrer is for 
want of equity. The special demurrer points out the particu- 
lar defects or objections. 

98. To what pleading is the demurrer allowed? 

To the bill only, and not to the answer or plea. If the 
answer is insufficient in point of discovery, the plaintiff may 
except to it; if insufficient in point of defense, the plaintiff 
may set the case down for hearing on bill and answer. If a 
plea is bad in substance, the proper course is to set it down 
for argument, and if found bad it will be overruled. 

99. What is the difference in the effect of a de- 
murrer in law and in equity? 

A demurrer at law admits the truth of all facts sufficiently 
pleaded in the pleading demurred to, and final judgment is 
given upon it A demurrer in equity does not admit the truth 
of the bill, but merely assumes its truth for the sake of argu- 
ment, and if it is overruled the case stands in the same condi- 
tion as if no demurrer had been filed and the defendant must 
plead or answer. If the demurrer is allowed, the only thing 
decided is that the defendant is not bound to answer the bill 
as it stands. 

100. What follows a decision upon a demurrer in 
equity? 
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An order allowing or overruling the demurrer, and never 
a decree, and the costs given are not costs of the cause, but 
merely of the demurrer. (This was the English practice, and 
is changed now in most states so that a final decree may be 
given on a demurrer.) 

loi. What discretion does an equity court exer- 
cise in dealing with demurrers? 

It is in some measure discretionary with the court whether 
to allow a demurrer or not ; that is, they may disallow it with- 
out deciding that the bill is good, but reserving that question 
until the hearing. 

102. What is demurring ore tenus? 

A demurrer in equity may be sustained in argument on 
other grounds than those stated in the demurrer, but if it 
states no cause upon its face it will be overruled. This is 
called demurring ore tenus, and when the demurrer is allowed 
for causes thus stated the defendant has to pay the costs 
of the demurrer as a kind of penalty for not stating them in 
his demurrer. 

103. What defects can be reached by demurrer? 

Only those appearing on the face of the bill, as where the 
plaintiff's case as stated in the bill, will not entitle him to a 
decree. 

104. What are the objects of demurring in equity? 

One object is to save the time and expense of a trial if 
you can defeat the plaintiff's case upon some legal ground; 
but the principal object is to protect the defendant from giv- 
ing discovery, which is also the chief object of a plea. 
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105. How does a demurrer protect Aie defendant 
from giving discovery? 

As a demurrer is decided entirely upon what appears 
upon the face of the bill, the plaintiff has no use for any evi- 
dence, and hence a successful demurrer protects the defendant 
from giving any discovery whatever. 

106. What is the proper frame of a demurrer? 

It should begin with a protestation against the truth of 
the matters contained in the bill to avoid any conclusion in 
another suit, and should always express the several causes 
upon which it is founded; and if it does not go to the whole 
bill it should clearly express the particular parts of the bill 
which it is intended to cover. 

107. What is an answer? 

It is the most usual mode of defense in equity, and must 
be relied upon if the defendant has no defense that he can 
urge by plea or demurrer. 

108. How many defenses may be relied upon in 
an answer? 

It may contain both matter of traverse and in confession 
and avoidance, and is not limited to any number of each. 

109. What is the meaning of the rule that when a 
defendant submits to answer he must answer fully? 

It means that if a defendant cannot protect himself from 
giving the discovery sought, by a plea, demurrer, or disclaim- 
er, he must make a full and complete discovery as to the 
several matters charged in the bill ; that is, if he answers at all 
he must make a complete answer. 
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no. What two distinct parts has an answer? 

One part is pleading, which contains the defendant's de- 
fense to the bill; the other part is evidence for the plaintiffs 
use, which is called discovery. 

111. How does the failure to keep the two parts of 
an answer separate work an injustice to the plaintiflF 
in a cross-bill ? 

When a defendant wants to get something from the plain- 
tiff to be used in his defense, he must file a cross-bill against 
the plaintiff and get it by way of discovery. But as the rules 
of equity require him to answer the* original bill before he can 
compel an answer to his cross-bill, it puts him in the absurd 
position of having to put in a sworn defense to the original 
bill before he can obtain from the plaintiff the matter he de- 
sires to use in his defense. All this trouble would be avoided 
if the defendant could give discovery to the plaintiff without 
having to put in his defense at the same time. 

112. When is the defendant entitled to the bene- 
fit of an answer favorable to himself? 

If the answer is responsive to the bill and contains evi- 
dence favorable to the defendant, he is entitled to the benefit 
of it; but not if it is new matter introduced by the defendant 
and not responsive to the bill. . 

113. What amount of evidence is necessary to 
overthrow an answer? 

At least one witness and corroborative circumstances. 

114. How can a plaintiff guard against the de- 
fendant's using an answer which makes in his favor? 
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If the plaintiff regards the defendant as an irresponsible 
person and does not want to be compelled to accept his answer, 
he may notify the defendant that he dispenses with his testi- 
mony. If then the defendant gives discovery the plaintiff is 
not bound to accept it. 

115. What right has the plaintiff with respect to 
an answer that is equivalent to a demurrer? 

If the plaintiff considers the answer insuffitient in point 
of discovery, he may except to it; if he considers the defense 
made in the answer insufficient in law, he may set the case 
down for a hearing on bill and answer, which admits the truth 
of the defense made but denies its sufficiency in law. 

1 16. When the plaintiff excepts to an answer what 
is done? 

The bill, answer, and exceptions are referred to a master 
to ascertain and report whether the answer is sufficient in the 
points excepted to. If he reports it insufficient and his report, 
if excepted to, is confirmed by the court, the defendant must 
answer further, by way of addition or supplement to his origi- 
nal answer. ^ 

117. What if the second answer is insufficient? 

The plaintiff does not except again, but the bill, the two 
answers, and the old exceptions, are referred to the master, 
which process may be repeated until a sufficient answer is 
obtained. 

118. If the defendant puts in four insufficient an- 
swers, what is done? 

He is put into prison, and is examined personally by the 
master upon written interrogatories prepared by the plaintiff's 
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counsel and settled by the master. This is called answering in 
vinculis. 

119. What may the plaintiff do if the defendant 
refuses to answer in prison ? 

He may apply to the court for an order to take the bill 
pro confesso, and the court will then give the plaintiff such a 
decree as the allegations of his bill will warrant, without any 
proof on his part. 

120. What is the nature of the replication now in 
use in equity pleading? 

After the defendant has pleaded or answered, the plaintiff 
is required to put in a general replication putting the plea or 
answer in issue. It is mere matter of form. 

121. What is a plea in equity? 

It is a special defense showing or relying upon one or 
more things as a cause why the suit should be either dismissed, 
delayed, or barred. 

122. How many kinds of pleas are there in equity? 

I. Pleas to the jurisdiction. 2. Pleas to the person. 3. 
Pleas to the frame or form of the bill. 4. Pleas in bar of the 
bill. 

123. Name the diflFerent kinds of pleas in bar? 
Pure pleas, anomalous pleas, and negative pleas. 

124. What was the chief object of a plea? 

The principal object was to protect the defendant from 
giving discovery. Another object was to save the additional 
expense incident to going to trial upon an answer. 
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125- What are the advantages of a plea over an 
answer? 

First, the admissions made by a plea are constructive, and 
only for the purposes of that suit, while the admissions given 
by an answer are actual, and bind the defendant for all pur- 
poses ; secondly, in bills for an account and similar bills if the 
plea is sustained it protects the defendant entirely from ren- 
dering an account or giving any discovery as to the amount to 
which the plaintiff would be entitled if he could maintain his 
bill 

126. What was the only plea known in equity 
originally? 

The affirmative, or pure, plea, which consisted of matter 
in confession and avoidance of the bill. 

127. As an answer was said to be the plaintiff's 
right, how could the defendant avoid giving an answer 
by filing a plea? 

The plea in confession and avoidance admitted the case as 
stated in the bill, so that there was no necessity for giving the 
plaintiff discovery to prove the bill, as the whole controversy 
was shifted from the bill to the plea, and the only thing to be 
tried was the truth of the matter of avoidance set up in the 
plea. 

128. What is the first proceeding upon a plea in 
equity? 

It is set down for argument and argued the same as if it 
had been demurred to, and the court makes an order allowing 
or overruling it, according to whether it is or is not foimd 
good in law. 
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129. If it is found good in law, what is the next 
step? 

The plaintiff may still controvert its truth in point of fact, 
which he does by filing a replication traversing the plea. This 
puts the cause at issue, and the parties proceed to take testi- 
mony — ^the defendant in proof of his plea, the plaintiff in dis- 
proof of it 

130. How many pleas will be allowed to the same 
bill? 

Only one defense can be set up by plea without the special 
leave of the court, and then each defense must be set up by a 
separate plea. 

131. What course did pleadings in equity origi- 
nally take? 

After the answer they were the same as at law; that is, 
replication, rejoinder, sur-re joinder, rebutter, etc 

132. How is this changed now? 

There is no pleading beyond the replication, and the repli- 
cation is general, simply putting the plea in issue, and does not 
contain any special matter. 

133. How did this change in the pleadings give 
rise to the anomalous plea? 

Under this method of pleading if the plaintiff had any 
special matter to reply to the plea he had to add it to his bill 
by amendment But if the plaintiff anticipated the defense 
the defendant would urge, and had matter in avoidance of it, 
he would insert the matter of avoidance in his bill. This was 
called an "anticipatory replication." If the defendant relied 
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upon the matter of defense which the plaintiff had anticipated, 
it was necessary for him, in addition to pleading his matter of 
confession and avoidance to the bill proper, to traverse the 
anticipatory replication, or he would be taken as admitting it, 
which would show that his plea was not good. 

134. Why IS it that an anomalous plea requires the 
support of an answer while a pure plea does not? 

The reason why a pure plea does not require the support 
of an answer is that the plea admits all the facts stated in the 
bill to be true, thus making an answer unnecessary, its only 
object being to furnish the plaintiff with evidence with which 
to prove his bill. In an anomalous plea the defendant does 
not confess all the facts stated in the bill, but only those re- 
lating to the plaintiffs case proper, and it denies the facts 
stated in the bill by way of anticipation, thus bringing the de- 
fendant within the rule that the plaintiff is entitled to dis- 
covery on the trial of every issue of fact. The defendant 
must give discovery as to all the matters stated in the bill 
that he does not confess. 

135. What is the function of this answer accom- 
pan3ring the anomalous plea? 

It is to give the plaintiff discovery, or evidence, to be used 
on the trial of the issue of fact raised by the defendant in 
traversing the anticipatory replication. 

136. Why is the term "answer in support of a 
plea" misleading? 

The term "answer," in its usual sense, means the defend- 
ant's defense to the bill, while the answer in support of a plea 
is in no sense a defense, its whole object being to furnish evi- 
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dence for the use of the plaintiff on the trial of the issue of 
fact 

137. What rule in equity required tjic defendant to 
support his negative rejoinder with an answer? 

That upon the trial of all issues of fact the plaintiff is en- 
titled to discovery from the defendant. This rule applies also 
to cross-bills. 

138. As the answer in support of the plea is no 
part of the defendant's defense, why is it required to be 
filed with the plea? 

It is to enable the chancellor to examine the answer and 
see if the defendant has not admitted enough of the facts 
stated in the anticipatory replication, and which he has denied 
in his negative rejoinder, to show that it will be impossible for 
him to sustain his plea at the trial of the issue. If he has 
made such admissions the chancellor will overrule the plea at 
once and save the delay and expense incident to a trial. 

139. Who has the burden of proof under an 
anomalous plea? 

Under this plea both parties have something to prove — 
the defendant his matter of avoidance to the plaintiff's case 
proper, and the plaintiff the facts set forth in his anticipatory 
replication. 

140. What rule is it that compels a plea to give 
way to an answer? 

 

If a defendant attempts to make two or more defenses to 
the same part of the bill, the less favored defense must give 
way to the more favored ; that is, a plea will be overruled by 
an answer, and a demurrer by a plea or answer. 
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141. How did the failure to distinguish between 
the two parts of an answer render the application of 
this rule impossible ? 

The answer referred to in the rule is the answer in its 
proper sense, as containing the defendant's defense ; but as the 
courts failed to distinguish between the answer in its proper 
sense and an answer in support of a plea containing discovery 
merely, they attempted to apply this rule to the latter, and 
held that the answer in support of the plea must not relate to 
the same matter as was covered by the plea or the latter would 
be overruled by the answer. This application of the rule pro- 
duced only confusion, as the only object of the answer in sup- 
port of a plea was to give the plaintiff discovery as to the 
matter denied by the plea. 

142. How did the courts avoid this difficulty? 

By passing a rule that the plea should not be overruled by 
the answer. In England the 37th order of August, 1841, is as 
follows: "That no demurrer or plea shall be held bad and 
overruled upon argument, only because the answer of the de- 
fendant may extend to some part of the same matter as may 
be covered by such a demurrer or plea." The 37th rule of 
the United States Supreme Court is the same. 

143. What kind of an answer did the rule have 
reference to? 

Only to an answer which contained the defendant's de- 
fense, and not one containing discovery merely. 

144. What injustice to the defendant gave rise to 
the negative plea? 

It often happened that the defendant, when he had no 
matter in confession and avoidance he could plead, was com- 
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pelled to answer and thus gave complete discovery to a plain- 
tiff whose bill had no truth in fact, simply because equity did 
not furnish the defendant with a plea by which he could trav- 
erse some fact stated in the bill. 

145. What great difficulty stood in the way of the 
negative plea? 

On account of the rule by which the less favored defense 
must give way to the more favored, it was thought that the de- 
fendant could not give discovery to the plaintiff as to the facts 
stated in the bill for the reason that the answer would over- 
rule the plea which denied those facts. This led the courts to 
hold that the defendant need not accompany his plea with an 
answer, thus compelling the plaintiff to go to trial without any 
discovery whatever, and violating the rule that on the trial of 
every issue of fact the plaintiff is entitled to discovery from 
the defendant. 

146. What evil was at the bottom of all this con- 
fusion? 

The failure to distinguish between the two parts of an an- 
swer — ^the one part evidence and the other defense — ^and the 
consequent failure to recognize the great difference between an 
answer containing the defendant's defense and one containing 
discovery only. It was never intended that an answer giving 
discovery merely should overrule a plea or demurrer. 

147. How did the failure to provide the defendant 
with a negative plea lead to a departure from a funda- 
mental rule of equity? 

When the defendant claimed that the facts stated in the 
bill were untrue, and that to compel him to give discovery 
would be a great injustice to him, some equity judges allowed 
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b* him to state his defense specially in the answer as a ground 

M for not giving discovery to the plaintiff, thus violating the rule 

T- 1 that when a defendant submits to answer he must answer 

I fully. 

le 148. In what class of cases did this departure take 

place? 

ie Generally in bills for an account where the plaintiff claim- 

j- ed to be a secret partner of the defendant and the latter de- 

3 nied that fact. 

J 149. What kind of discovery was the negative 

: plea intended to shield the defendant from? 

It was intended to protect him from giving discovery as to 
 the internal affairs of his business and from being compelled 

to make public his books of account and private papers, and 
not from giving discovery as to matters going to show the ex- 
istence of the partnership. 

150. To what extent did the courts go in this 
direction? 

They held that the negative plea protected the defendant 
from giving any discovery whatever, thus compelling the plain- 
tiff to go to trial without any discovery to his bill. This was 
a misapprehension of the real object of this plea, which was to 
protect the defendant from disclosing his private business af- 
fairs, and not to protect him from giving discovery as to the 
existence of the alleged partnership. 

151. What discovery should the defendant making 
use of the negative plea be compelled to give ? 

He should give discovery as to all facts stated in the bill 
going to prove the existence of the partnership. 
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